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Preface

Americans think they believe in equality. We know that we are not equal in condition. Whatever Alexis de Tocqueville found in the 1830s, the realities of income distribution, education, and job opportunities today force us to acknowledge that we live in what is in many ways an inegalitarian society. But we cherish the ideal.

This was not always the case, though the idea of equality has always been available to us as a people. Thomas Jefferson’s statement in the Declaration of Independence that “all men are created equal” has been an axiom of American political thought, but it has by no means been a “truth” that was “self-evident” to all Americans. The defenders of slavery rejected the notion, and so did some opponents of school integration in the 1950s. But today the opponents of vigorous enforcement of civil rights laws find it necessary to affirm their commitment to racial equality, while opponents of the Equal Rights Amendment, including the president of the United States, insist that they believe that men and women are equal. However often the word “but” follows these statements—and it usually does—the speakers believe their own words.

Americans do not practice what they preach. But the contradiction is not only between ideal and reality. In fact, Americans do not believe in equality at all. When I began this book, I was pretty sure of the truth of that statement; now I am convinced of it. We accept the ideal only to a limited extent. We agree that some people once thought inferior to adult white males are in fact their equals and we may oppose distinctions based on religion, race, or wealth, but in principle we accept many other kinds of hierarchical arrangements and asymmetrical relationships. We do not quarrel much with the general principle of dominance and inequality.

An example of this acceptance comes from an article by the historian Howard Zinn, published in 1965. Writing of the civil rights movement, Zinn discussed the conditions under which southern blacks (“Negroes” in 1965) lived, and the effects of racism on them. “Their entire way of life,” Zinn declared, “is conditioned by … the fact that the women must be office cleaners rather than stenographers, that the men must be porters rather than foremen.”1 Look at that sentence. Does it not imply that it is wrong for job opportunities to be limited by race, but all right to have them limited by sex, class, and education?

Another example dates from 1967, the year in which the Selective Service System stopped giving draft deferments to graduate students. President Nathan Pusey of Harvard University made a comment about this decision which he intended to be witty, and most people who heard it agreed. “Next year,” Pusey quipped, “we shall be left with the lame, the halt, the blind, and the female.” The women’s liberation and disability rights movements are now strong enough so that an executive who made such a remark might well be forced to resign, as Earl Butz had to resign from President Ford’s cabinet when he made a racist joke. But in the 1960s—the radical, mellow 1960s—a crack like Pusey’s was considered funny.

Still another example comes from Joseph Persico’s biography of Nelson Rockefeller. Persico describes a staff meeting at Governor Rockefeller’s estate:


T. Norman Hurd, then state budget director and a leading authority on public finance, was explaining a passage when a towheaded child bounded into the room. Dr. Hurd stopped as Nelson swept three-year-old Mark, his youngest son, onto his knee. As Dr. Hurd started to speak again, Mark began talking. Nelson stopped to listen, not to Dr. Hurd but to Mark. Hurd stopped too, with a frozen smile. Thus we plodded on, halting whenever Mark had something to say. “Yes, that’s right, Marky. That’s a two. And that number is a nine. See, we’re on page twenty-nine,” Nelson patiently instructed his son. Everyone grinned on cue.

I thought of how I was raising my own children. I did not like them to interrupt when I was talking to friends, and I did not enjoy having other people’s howling Indians intrude on good conversation. But, little Mark went on happily having his say, while his father responded and we waited. Nelson Rockefeller was passing along an unspoken lesson absorbed from his own father—“These people work for us. Never mind their age, their position, they defer to you.” Thus are young princes bred.2



The gratuitous reference to “howling Indians” is revealing enough. But Persico’s point is that young Mark is learning from his father that rich people are better than the rest of us. Persico implies that such hierarchy is unjust, and most readers would agree that it is wrong to expect the nonrich to be silent while the rich speak. But it is perfectly proper (however unrealistic) to expect children to be silent, or perhaps absent, while adults speak. “Never mind their age, their position”—these factors, not wealth, are what should matter. A hierarchy based on wealth is wrong, but a hierarchy based on age is legitimate. Again, the principle of inequality is accepted—it is just limited. In none of these examples can we tell which principle is the rule and which the exception.

This book reveals many examples of this kind of thinking. I do not emphasize the old problems of racism and sexism. Nor do I stress economic inequality, although much of what I say has economic implications. I am primarily concerned with new issues—though they are old problems—which have gained attention only in recent years. One of these topics is preferential treatment, a new wrinkle in the old controversies over racial and sexual equality. I deal also with the rights of children, older people, and the disabled, all of whom have been the focus of new civil rights movements. Finally, I take up the rights of homosexuals, a group long subject to public hostility, who have also begun to make public claims. And in each case, I discover that we, as a people, have not taken the principle of equality far enough, and that the language and history of our Constitution urge us to take the principle further.

“But,” a reader may ask, “why the Constitution?” Even readers committed to the study of constitutional law may wonder, “Why these particular issues, and not others?” And, since every isssue I address is one on which opinions are vehement and varied, “Why your particular answers to these questions?” The first question is the easiest to answer. I emphasize the Constitution because I am fascinated by constitutional interpretation, because I believe it must be the province of social scientists, philosophers, and historians as well as lawyers and judges, and because I think we can learn much from court opinions and legislative debates about normative questions. Such scholarship is particularly important in this area because, as I argue in the book, constitutional equality has been and continues to be badly and dangerously misunderstood. We need to know, we do not know enough, and much of what we think we know is not true.

Then why choose these groups, and these claims? I examine them partly because they are topical, because there is just enough material on each of them to allow fresh discussion (except in the area of reverse discrimination, where the material is voluminous, but which no student of equality can ignore). I also found that these new claims are related to one another, and to earlier causes. Children’s rights have much in common with the rights of the disabled, and many of the litigants who figure prominently in Chapters 7 and 8 were in trouble partly because they were black. But why these problems rather than others that are also interrelated and topical, or, for that matter, why choose claims that have been made rather than seek to discover claims that have not yet been made, but perhaps should be?

My answer to this question and my conclusions have personal roots. Scholars are often warned—at least, this particular scholar has often been warned—to remain detached and objective, to keep themselves out of their work. It is true that scholarship is a different enterprise from either advocacy or autobiography. But I am convinced that personal opinion and experience need not distort inquiry, but can inform and enrich it. Equality under the Constitution reflects this conviction. It is not a detached book. The analysis is as impartial and balanced as I know how to make it, but I have not tried to hide my opinions. And while I did resist the temptation to include autobiographical anecdotes, this book is not divorced from the life of the person who wrote it.

I am one of that apparently diminishing tribe that considers the term “bleeding-heart liberal” a compliment rather than an insult. Readers who disagree with me are forewarned that resort to that particular epithet will not devastate me. But my deepest political conviction is my commitment to feminism. I have never begun a sentence with “I’m not one of those women’s liberationists, but …” I am one of them, proudly and unabashedly. My first efforts had feminist themes. This book, by contrast, concerns itself with sexual equality for only a small fraction of its length. But Equality under the Constitution is a feminist book. My commitment to women’s rights has molded my thoughts about the subjects I address here.

Feminism has helped me to regard the traditional family with something less than reverence. This skepticism has influenced my thinking—not only what I think, but the ways in which I think—about parent-child relationships and about homosexuality. Feminism has taught me that all human beings have rights and interests distinct from the rights and interests of others, even those others who are closest to them. This knowledge has allowed me to question some common assumptions about the rights of older and younger people. All these insights have led me not only to make certain arguments, but, even earlier, to decide that these concerns are worth studying.

One of the most important lessons I have learned in and from the women’s liberation movement has been to suspect any generalizations about the abilities and characteristics of groups of people—not only to question their validity, which is easy, but to think about the reasons why such generalizations are made and the purposes they serve. Such remarks as “Woman’s place is in the home,” “Twelve-year-olds aren’t mature enough to decide where they want to live,” and “Deaf people can’t be nurses” —all of which come into this book—are general statements that are hard to verify and may well be wrong. Less obviously, such remarks are ways of assigning roles and allocating power. They keep some people in certain places and out of other places, which are thereby reserved for other people. Such statements are ways of preserving inequality. That insight led me to a central thesis of this work.

This book shows that statements about characteristics, abilities, and capacities have often been the bases for arguments either for or against equality. That information will surprise no one. But I go on to say that the idea of equality which was embodied in the Declaration and which the authors of the Civil War amendments wrote into the Constitution is not derived from ideas of equal capacity or merit. The Declaration does not say or imply that all men, all races, or all groups are equal in any ability. Jefferson did not believe that, and neither did most of his contemporaries or most members of the Reconstruction Congress. Indeed, Jefferson shared with many proslavery writers a belief in the innate inferiority of blacks. The proponents of equality and the defenders of slavery differed on another point entirely. To the former, “all men are created equal” meant that all are entitled to rank equally, to be treated as equals, and to enjoy equal rights. It was precisely this notion that the latter group resisted. They insisted that legal equality depended on a certain level of capacity—wisdom, virtue, or what-ever—and that where that capacity was lacking, or had not been shown to exist, no right to equality existed. This was not the American theory of equality, but what I have called the antitheory. Unfortunately, it has been the antitheory, not the theory, that has most influenced judicial interpretation. Courts have tended to read the equal-protection clause as though its interpretation did indeed depend on the characteristics of persons. Far from enlarging the Fourteenth Amendment, the Supreme Court has mutilated it.

My opinions about the interpretation of constitutional rights and the role of the courts in deciding cases involving these rights are of the sort generally described as “liberal” and “activist.” They correspond better to those of Hugo L. Black and William O. Douglas than to those of Learned Hand and Felix Frankfurter. But the tradition with which I associate myself has included reservations and qualifications, typified by Justice Black’s frequent warnings against writing into the Constitution one’s personal theories of “natural law.” Troubled by the countermajoritarian aspects of the federal court system and mindful of a substantial history of illiberal judicial activism, liberals tend to give the opposing views more than mere lip or pen service.

The received wisdom of judicial restraint is well expressed by two famous quotations from dissenting opinions. The first—of course—is Justice Oliver Wendell Holmes’s remark that “the Fourteenth Amendment does not enact Mr. Herbert Spencer’s Social Statics.”3 If that is so, then neither does it enact John Rawls’s Theory of Justice or Ronald Dworkin’s Taking Rights Seriously. The second quotation is the second Justice John Marshall Harlan’s attack on “a current mistaken view of the Constitution … that every major social ill in the country can find its cure in some constitutional ‘principle.”’4 These two statements, and others like them, have influenced much of what has been written about constitutional interpretation. But I have come to suspect that such trenchant phrases do more harm than good when we permit them to guide our thinking. Their effect is often to hamper thought rather than to encourage it.

It is too easy to jump from a recognition that the Constitution does not enact Spencer, Dworkin, or anyone else to the conclusion that, if any statement reads like something one of these thinkers wrote, it is not good law. And agreement that not all ills can be remedied by a good court case (anyone who believes they can be is urged to turn right away to Chapter 8 and read it carefully) says nothing about any specific case. I am not suggesting that a judge or scholar should embrace either the cosmic view of the judicial system or the notion that constitutional doctrine can be identified with certain books. But to do the opposite—deliberately to confine one’s thinking by these re-straints—is to constrain too much. Bending over too far backward is as dangerous as leaning too far forward. I have tried to avoid either mistake.

I shall have more to say about judicial activism vs. judicial restraint later on. At any rate, the reader will soon learn that the position I take here is unambiguously activist, and the constitutional interpretation I propound is broad, not to say lavish. These are positions that are in harmony with my own values. Equality under the Constitution is passionate, committed scholarship. But scholarship it remains. I seek to use the scholar’s tools and skills to reveal how limited our collective commitment to equality is, and how extensive it can and should be.

This book, like any enterprise, is the product of collective effort. It could not have been finished without the help I have received at every stage of the process. Initial credit goes to Gayle Binion, who invited me to present a paper at the 1976 annual meeting of the Western Political Science Association. That project generated this book. I also thank Jonathan Casper, a discussant on the panel, for being right all along.

Research and writing were facilitated by a Project ’87 Fellowship at The Brookings Institution in 1980. I am grateful to Brookings, the American Historical Association, and the American Political Science Association for that opportunity. Francis Coleman Rosenberger and Philip R. Argetsinger of the Project ’87 staff were especially helpful, as were Laura Walker and Susan McGrath of the Brookings Library. The State University of New York at Albany deserves thanks for approving my leave of absence.

Several colleagues in the Nelson A. Rockefeller College of Public Policy at SUNY Albany helped me to think and write better about my subject. John Gunnell, Bruce Miroff, William Roth, Raymond Seidel-man, Ronald Stout, and Charles Tarlton have been shrewd critics and interlocutors. My behaviorist colleagues Roman Hedges and Lynda Watts Powell, along with G. Bingham Powell, Jr., have strengthened my faith in the possibility of cross-subfield communication. The secretarial pool of the Graduate School of Public Affairs has expertly typed drafts of, parts of drafts of, articles spun off from, and grant applications concerning this manuscript, under the director of Maxine Mor-man. I owe much to her and to Edith Connelly, Suzanne Hagen, Addie Napolitano, and Ann Wright. My graduate assistants, Cheryl Pryor Shenkle and Chris Robinson, did tireless legwork, eyework, and pen-work in tracking down references and materials and doing every other chore I could foist upon them.

Several scholars read all or parts of early drafts of this book, and gave invaluable suggestions and criticisms. The insight and learning of Philippa Strum and G. Alan Tarr have greatly improved the final product. Walter Murphy’s thorough, penetrating critique not only took my argument apart but helped me put it back together. William K. Muir, Jr., David J. Danelski, Joseph Cooper, and Leslie Friedman Goldstein gave me opportunities to try out some of my ideas on convention panels. I thank the Western Political Quarterly for permission to reprint parts of Chapter 8, and Law and Policy Quarterly for its generosity in regard to portions of Chapters 5 and 6.

Judith A. Baer

Albany, New York



1“Abolitionists, Freedom-Riders, and the Tactics of Agitation,” in Martin Duberman, ed., The Anti-Slavery Vanguard: New Essays on the Abolitionists (Princeton: Princeton University Press, 1965), p. 448.

2The Imperial Rockefeller (New York: Simon & Schuster, 1982), p. 17.

3Lochner v. New York, 198 U.S. 45, 75 (1905).

4Reynolds v. Sims, 377 U.S. 533, 624 (1964).
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Introduction

“The nation was born with the word on its tongue.” Thus one historian wrote of the idea of equality in America. “The first of those ‘self-evident truths’ of the Declaration was that ‘all men are created equal.’ Back of that was the heritage of natural rights doctrine, and back of that the great body of Christian dogma and the teaching that all men are equal in the sight of God.”1 But equality has never been a given in American life. Those egalitarian doctrines have coexisted with inegalitarian ideas and practices; coexisted not only in the same country but in the same mind. Thomas Jefferson, for instance, wrote not only the Declaration of Independence, but also of his “suspicion” that “the blacks … are inferior to the whites in the endowments both of body and mind.”2 Law has often reflected such beliefs, the most notorious example being the institution of slavery. Battle after battle—literal and figurative—has been fought for equality under law, and equality has not always won.

The longest and bitterest fight has been the movement for racial equality. Its first stage, the drive to abolish slavery, culminated in a civil war and three amendments to the Constitution. One of these amendments, the Fourteenth, contains the one explicit constitutional guarantee of equality: that “no state shall … deny to any person within its jurisdiction the equal protection of the laws.” Since the amendment was ratified in 1868, this clause has become a powerful guarantee of racial equality and a bulwark for ethnic and religious minorities. It has been an effective, though limited, tool in the revival of a long-moribund movement for women’s rights, and to a lesser extent has served aliens and the poor.

In the 1980s, all these groups continue to make demands for equality. But the last decade has brought new developments, too. Increasingly, these demands take new and diverse forms and come from new and diverse groups. The drive for racial equality has some new twists. One is a demand by minority groups for compensatory preferential treatment, or “reverse discrimination.” Four Supreme Court decisions in the last ten years have shown how difficult it is to deal with these demands according to traditional legal doctrines.3 And groups that had not been noted for political or litigious activism have begun to perceive themselves as disadvantaged minorities and to try to use law to redress their grievances.

We have long been conscious of racial and sexual inequalities, but now attention focuses on groups distinguishable by such traits as age, disability, and sexual orientation. The old, the young, the handicapped, and homosexuals have become more and more active in their own interests. All have made some gains and suffered some losses, both legislative and judicial.

Several federal laws have been passed to secure the rights of the disabled. The election of Ronald Reagan to the presidency in 1980, however, and the Republicans’ continuing majority in the Senate in 1982 have jeopardized funding to implement these laws. Homosexuals have won and lost several campaigns for state and local antidiscrimination laws. The 1978 amendment to the Age Discrimination in Employment Act raised the age of compulsory retirement in many occupations from sixty-five to seventy.

Courts, too, are being kept busy with cases initiated by these groups, with mixed results. Much of the political pressure for the laws to aid the disabled came in response to two district court decisions upholding the right of handicapped children to an education.4 But the first Supreme Court decision construing the Rehabilitation Act of 1973 was a unanimous ruling against the claimant. A year later, the Court’s refusal to review a California case upheld a ruling that the parents of a Down’s syndrome child might refuse lifesaving surgery for him.5

Gay activists have also met with various results. Their major judicial victory has been recognition of their First Amendment rights of association, but even this gain rests on the insecure foundation of Supreme Court denials of certiorari.6 By the same device, the Court left in force employment discrimination against homosexuals, but lower court decisions have been patternless.7 And the courts have consistently denied to homosexuals the rights of personal privacy granted to heterosexuals.8

The record on age discrimination is similarly mixed. The Supreme Court has twice reversed lower courts to sustain compulsory retirement laws.9 At the other end of the scale, it has ruled that juvenile courts must provide notice, hearing, and counsel but not jury trials, and invalidated school suspensions without a hearing but upheld corporal punishment.10 Thus it has shown that in some circumstances it will limit the powers of school and state over children. It is reluctant to limit parents’ powers, however, and the reluctance is shared by the lower courts.11 The Down’s syndrome case I just mentioned is one example. A 1979 ruling upheld the right of parents to commit their children to state mental institutions without a hearing, and two years later the Court sustained a law requiring physicians to notify the parents of a minor before performing an abortion.12 Many of these rulings are hard to reconcile with the guarantee of equal protection.

None of these groups enjoys full equality under law. Somehow handicapped people, homosexuals, and old or even middle-aged people are not protected against employment discrimination as blacks and women are. Children do not have the same protection against institutionalization as adults do.13 But perhaps the most striking fact revealed by these cases is that a retarded child literally does not have a right to his life. The Constitution and laws of the United States, which gave so much protection to blacks in the 1950s and 1960s and valuable protection to women in the 1970s, have not been so beneficial to these groups in the 1970S and 1980s. We must ask why this is so, and what effect the decisions have had on new groups and new claims. Exploring these questions, and others that arise from them, requires an inquiry into the origin, scope, and implications of a major part of the Constitution: its guarantees of equality.

Such an inquiry is an exercise in constitutional interpretation. It seeks to determine the meaning, or part of the meaning, of a document. The scholar who attempts such a task is confronted with problems of source and method. Where does one go to look for such meaning, and how does one proceed? In the two hundred years that Americans have engaged in constitutional interpretation, they have developed various approaches. This book will use, and show others using, many of these approaches.

One source of meaning is the document itself. For my purposes, the equal-protection clause is one logical starting point. What do the words “No state shall … deny to any person within its jurisdiction the equal protection of the laws” mean? This mode is what John Hart Ely calls “clause-bound interpretativism.”14 It is exemplified by Justice Hugo Black’s abolutist interpretation of the free-speech clause of the First Amendment: “I read ‘no law abridging’ to mean ‘no law abridging.’”15 We can envision situations in which clause-bound interpretation of the equal-protection clause would be adequate. Suppose, for example, a state allowed crimes against certain people—blacks, say, or homosexuals—to go unpunished. However one reads the clause, such action violates it. But we can also see defects in this approach, and indeed Ely and others have criticized it extensively.16

A second mode of interpretation ranges through the Constitution to gather meaning from various provisions read together. Charles L. Black, Jr., calls this approach “inference from structure and relationship.”17 One example of this structural analysis is Justice William O. Douglas’ opinion in Griswold v. Connecticut, which finds a constitutional right of privacy established by several provisions of the Bill of Rights and guarantees derived from these provisions.18 A structural analysis that focused on equality would lead at least as far as the whole text of the amendment that contains the equal-protection clause. Since the Fourteenth Amendment was one of the three “civil war amendments,” it would make sense to move backward and forward to the Thirteenth Amendment, which forbids slavery, and the Fifteenth, which guarantees racial equality in voting rights. And since the Fourteenth Amendment speaks of “privileges and immunities,” “life, liberty, and property,” and “due process of law,” structural analysis might lead to provisions that contain these phrases and similar ideas: Article IV, Section 2, or the Bill of Rights. These examples do not purport to exhaust the possibilities, but they do suggest some promising areas of exploration.

Some methods of interpretation go outside the constitutional text. William Harris calls these “transcendent” as opposed to “immanent” modes.19 One external source of meaning is legislative history: the debates and surrounding sources that contain evidence of what the lawmakers who enacted a rule thought they were enacting. Justice Black used this method in his dissent in Adamson v. California, where he relied on the record of the Congressional Globe to argue that Congress intended to make the first eight amendments of the Bill of Rights binding on the states through the due-process clause of the Fourteenth Amendment.20 Another sort of historical argument is the familiar one that relies on the circumstances surrounding the adoption of the Civil War amendments to argue that the equal-protection clause applies only, or mainly, to classifications based on race. Justice William Rehnquist made such an argument in his 1977 dissent in Trimble v. Gordon.21

An inquiry into legislative history is, to a degree, an inquiry about intent. Questions of intent are among the hardest of constitutional questions, for reasons that scholars have discussed before.22 One difficulty is that we cannot even be sure that the written record is accurate. We do not know if what appears in the Globe for 1866 is what was actually said on the floor; for all we know, members may have edited their remarks, as they do now.23 Even if we could trust the record, vexing problems remain. How do we find legislative intent with respect to problems the lawmakers never faced? It is futile to inquire what the authors of the Bill of Rights thought about wiretapping. It is just as useless to ask how the Thirty-ninth Congress thought about disability rights, and for one of the same reasons: their world did not include devices that are preconditions for the integration of severely handicapped people into society to the point where any question of their rights could arise.

Where technological barriers do not exist, it is still possible that a problem that agitates the twentieth century may not have appeared to need discussion in the eighteenth or nineteenth; at least in the United States, the legal rights of homosexuals are one example. Even problems that were discussed by the lawmakers may require rethinking by us. Perhaps the most famous example here is Brown v. Board of Education, the school desegregation case. The fact that de jure racial segregation existed when the Fourteenth Amendment was ratified did not force the Court to legitimize it in 1954. As Chief Justice Earl Warren wrote, “public education in light of its full development and its present place in American life throughout the Nation” demanded an opposite conclusion.24 Likewise, prayers in public schools were forbidden even though the practice was common at the time of the founding, and the First Amendment guarantee of freedom of expression has been expanded far beyond what its authors envisioned.25

Intent is not conclusive even when the lawmakers actually did address and resolve a specific question. More than once during debates on the Civil Rights Act of 1866 and the Fourteenth Amendment, supporters assured Congress that these measures would not touch laws prohibiting interracial marriage.26 But in 1967 the Supreme Court ruled unanimously that these laws did deny equal protection.27 Similarly, the Thirty-ninth Congress did not include sex-based discrimination within the Fourteenth Amendment.28 But, as we shall see, the Court has interpreted this provision to apply to such cases. By now it is established doctrine that what the framers of the Reconstruction amendments, like their predecessors in 1787, did “was to lay out in the Constitution not specific rules or objectives but broad principles: ‘privileges’ and ‘immunities,’ ‘due process of law,’ and the expansive right to ‘the equal protection of the laws.”’29 So constitutional history must search not for commands but for principles. Discoverable intent cannot bind us, but it can guide us.30

Precedent is another extratextual source of meaning. For judges, stare decisis is a rule from which departures must be justified. There is, of course, no good reason why we should be bound by past judicial errors, but the point is not that precedent is binding, any more than legislative history is, but that it is an available source.

Several remaining sources can be loosely classified together. Employing what Harris calls “transcendent structuralism,” jurists have relied on such notions as “certain immutable principles of justice which inhere in the very idea of a free government,” “some principle of justice so rooted in the traditions and conscience of our people as to be ranked as fundamental,” and “the very essence of a scheme of ordered liberty.”31 Justice Black used to label this sort of thing “natural-law due process.”32 He thought the “fundamental values” approach was a thinly disguised way for a judge to write personal views of natural justice into the Constitution. But it is by no means obvious that such a label condemns the approach. Indeed, interpreting the Constitution according to the perceived dictates of natural law was once an accepted mode. As Chapter 3 will show, abolitionists often argued that slavery was unconstitutional because it violated natural law. Much later, Edward Corwin suggested that Americans revered the Constitution precisely because they thought it embodied natural law prin-ciples.33 This kind of argument makes scholars uncomfortable now, but it will play a prominent part in this book.

All these modes of interpretation—and possibly others—have their legitimate place.34 There is no need to use one or a few to the exclusion of all other modes. I rely on textual, structural, and in particular historical interpretations. I emphasize legislative history, but I do not mean to imply that this mode is the only legitimate one, nor do I use it exclusively. One reason that I rely so much on history is that the legislative history of the Fourteenth Amendment has been badly misunderstood, and one well-known contemporary interpretation in particular is gravely wrong.35

I have argued that constitutional history must concern itself not with specifics but with principles. It is in this spirit that I have approached the history of the Fourteenth Amendment. I have asked whether prevailing constitutional doctrine is in fact the best and truest rendering of constitutional principles. I have become convinced that it is not, that current doctrine is too stingy an interpretation. In order to explain that statement, it is necessary to describe that doctrine briefly.

The demand for equality under law is, in essence, a demand for like treatment against a governmental desire to impose different treatment. This demand is nowhere absolute. “In the jurisprudence of equal treatment … argument begins with the acknowledgement that equality before the law does not require any person to be treated in the same way but only similar treatment in similar circumstances, or an absence of discriminatory treatment except for those in different circumstances.”36 But if this were all it meant, it would mean nothing except maybe for identical twins. As Justice Robert Jackson wrote, “The equal protection clause ceases to assure either equality or protection if it is avoided by any conceivable difference that can be pointed out between those bound and those left free.”37

In effect, then, the demand for legal equality is a demand that those who are different from one another be treated alike. Paradoxically, it may also be a demand that those who are alike not be treated alike. Only rarely is discrimination totally capricious; laws do not single people out unless there are intelligible differences between those bound and those left free. And such differences do exist, for example, among the races, between the sexes, between rich and poor, between alien and citizen. A person from one of the paired classifications is not interchangeable with one from the other.

Not only are the differences genuine, but they are also significant, at least in some respects and for some purposes. Discrimination against red-haired or blue-eyed people are favorite hypothetical examples of arbitrary discrimination, but they have few actual counterparts. However wrong it was, it was not irrational for whites to enslave blacks, or for men who monopolized certain jobs to deny them to women.

But the differences may be important for reasons other than the ease with which dominant groups can exploit them. Few people wish to base claims for equality on an assertion that differences in skin color are as trivial as differences in hair color. Nor do proponents of sexual equality rest their case on a denial of any sexual differences. This lack of any necessary connection between equality and identity becomes more evident as we move from the traditional areas to the newer demands.

If the claim for the rule of equal law does not depend on a belief that people are identical, on what grounds, then, does it rest? Geoffrey Marshall finds in equal-treatment litigation several criteria that legal classifications must meet. He summarizes them as follows: “Roughly speaking and in ascending order three standards of criticism may be distinguished, i.e. that which is intelligible, that which is relevant, and that which is just or reasonable. A distinction between two persons or classes which is intelligible or real may not be for some purposes relevant, and a distinction which is relevant to the purpose at hand may not be sufficiently relevant to be reasonable, fair, or just.”38 All distinctions I have mentioned are intelligible. Some of them may never be relevant; others may be relevant but not necessarily reasonable; others may be relevant, reasonable, or just sometimes, but not always; some, however relevant or reasonable, may never be just.

In equal-treatment litigation, we can identify several arguments that underlie these claims. Two of these arguments challenge the general principle of discrimination, going not to the legitimacy of the discrimination imposed but to the characteristic that is the basis for it. Two additional arguments are more limited in scope, attacking particular instances of discrimination based on a given variable without rejecting all discrimination similarly based.

One general argument for equality is that it is unjust to impose discriminations on all members of a class on the basis of generalizations about them, without regard to individual differences within the class. This argument insists both that those who differ—that is, the members and nonmembers of a class—must be treated alike, and, curiously enough, the very opposite: that those who are alike—that is, all the members of a class—should, in some instances, be treated differently. By this reasoning, for example, even if men, on the average, have greater muscular strength than women, laws that prohibit all women from doing heavy work are unjust because many women are in fact stronger than many men. A second general argument is that certain human characteristics are virtually never legitimate bases for legal distinctions, under any circumstances. Such an argument is frequently made about race and increasingly about sex as well.

One limited argument for equality is that there are certain fundamental human rights of which no one may justly be deprived, even a class of people generally subject to discrimination. For example, the principle that allows us to deny drivers’ licenses to the severely disabled would not justify us in depriving them of the right to vote. The fourth and final argument for equality is, to use Marshall’s terminology, the assertion that a difference, real as it may be, is not relevant to the particular discrimination at issue. Thus one argument advanced for sexual equality is that differences in reproductive functions have no relationship to ability to work, to earn a just wage, or to assume the responsibilities of citizenship.

If we examine constitutional text and case law on equality, we discover that these four arguments have gained varying degrees of recognition as doctrine. The first two arguments find their way into constitutional law under the rubric of “suspect classification.” The equal-protection clause has been interpreted to make certain kinds of discrimination inherently suspect, and thus tenable only on demonstration of a compelling justification for them. Race, ethnic background, and religion have been ruled suspect classifications, and some judges would treat alienage and sex this way as well.39

The two narrower arguments for equality enter into the doctrine, too. The Constitution has been read to establish a “floor” or guaranteed minimum level of equality, consisting of certain basic rights that must be granted to all. Thus juveniles may not be deprived of certain procedural rights, nor may they lose all freedom of expression.40 Indigent people must have the right to counsel, a trial transcript, and a divorce.41 Homosexuals have not forfeited their First Amendment freedoms.

But other decisions, including some I have mentioned, leave some doubt as to how solid the floor is. The rights just mentioned are ranked, explicitly or implicitly, as fundamental, but the right to an education and the right to file for bankruptcy are not.42 And as we have seen, trial by jury is not among the rights granted to juveniles, and the principle that prohibits school suspensions without a hearing does not extend to corporal punishment.

The final argument for equality, what Felix Oppenheim has called the principle of relevant differences, has had an erratic constitutional career.43 This argument forecloses the short cut of assuming that acceptance of one kind of discrimination based on any characteristic justifies any and all discrimination so grounded. That kind of short cut has been common, however, notably in sex discrimination; such blanket acceptance did not survive the “newer equal protection” of the Burger Court.44 “Rationality scrutiny”—a close, critical analysis of the relationship between the ends and means of legislation—has built the principle of relevant differences into equal-protection litigation.

To sum up, there are basically three kinds of differential treatment that run afoul of the Fourteenth Amendment. First, a law that lacks a close enough relationship to a good enough governmental purpose is invalid. How close is close enough varies. A law that makes arbitrary or capricious distinctions will virtually always fall, whatever the basis for the distinctions; laws that make gender-based discriminations, however, will stand if they “serve important governmental objectives” and are substantially related to achievement of these objectives.45 Second, a distinction that violates a fundamental right will fall, unless a compelling justification for it can be shown. Finally, certain kinds of classifications, such as those based on race, are inherently suspect and tenable only if they meet the same strict standard.46

What, or whom, do these categories leave out? They exclude whatever is defined out of them: interests, such as welfare benefits or an education, which are not ranked as fundamental rights; distinctions, such as those between widows and widowers in regard to property taxes, which courts regard as relevant to a legitimate end;47 classifications, such as economic status or disability, not regarded as inherently suspect. Thus the model leaves out many of the claims with which I am concerned. A superficial answer to the question with which I began is close at hand: certain claims are not recognized because they fall outside established doctorinal categories. But we do not know yet why and how those particular categories got established, or how well they are grounded in history, or how valid they are as ways of interpreting the Constitution.

The more research one does, the more difficulties one finds with the doctrine. “Fundamental rights,” for one thing, clearly mean less for homosexuals and children than for heterosexual adults. But most of the problems I have discovered centered on the concept of suspect classification.

One problem is that the fit between the concept and the constitutional language is poor. “Classification” points to the trait that is the basis for discrimination. The term invites such questions as these: Does the equal-protection clause apply to race discrimination? to sex discrimination? to the poor? But Section 1 of the Fourteenth Amendment refers not to traits, classes, or persons similarly situated, but to “any person.” The clause mentions something—“the equal protection of the laws”—which no state may deny to anyone. The questions that follow most easily from this language are not What groups are included? but What is this “equal protection of the laws”?; What idea of equality is embodied here?; What are the foundations of this guarantee?; and What principles of equality does the Constitution lay down?

A second difficulty with “suspect classification” is that the cases reveal much confusion about what makes a classification suspect. There is general agreement, however correct, about what “rational” means and what “fundamental rights” are, but, as Chapter 5 shows, there are two working definitions of “suspect classification” abroad in the courts, and they differ enough so that decisions can vary according to which definition a judge happens to be working with. Another problem is that the concept almost literally came from nowhere; both interpretations derive from cases that had nothing to do with the Fourteenth Amendment, and both were grafted onto later cases with little critical thought. Finally, the more one studies the legislative history of the Civil War amendments, the less support one finds for the doctrine. To sum up, “suspect classification” fails four important tests for constitutional doctrine: it does not fit the constitutional language, it is not clear, it is not rooted anywhere, and it does not conform to legislative history.

So there are logical and historical problems with the doctrine. The results it permits are equally troubling. One might expect that since the concept has two definitions, almost any claim can be included, but that is not how it works. There have been errors both of overinclusion and of underinclusion. Whatever suspect classification means, there has been general agreement that the concept includes racial discrimination; taken literally, this interpretation has led several Supreme Court justices to insist that the Constitution forbids reverse as well as invidious discrimination, despite the fact that the former is designed to help those whom the latter has oppressed.48 Beyond race, suspect classifications have been defined as either those that harm “discrete and insular minorities” or those based on such factors as race and sex, which are beyond individual control and unrelated to individual merits.49

What classifications are not suspect? Age is perhaps the example that comes most readily to mind, a trait considered a legitimate basis for discrimination. It is beyond individual control, but it is related at least to some abilities, and neither the old nor the young have been viewed as a disadvantaged minority. Examples abound of laws that put special restrictions on people because of their age. Attempts have been made to fit disability into the category of suspect classifications, but they have had rough going.50 The disabled are pretty close to powerless as minorities go, but, by definition, the category bears a relation to ability. Whether sexual orientation fits any or all of the criteria of a suspect classification is a question on which no informed agreement exists, or is likely to be reached in the future.

Must we conclude, then, that the Constitution offers only minimal protection to these groups? Such resignation is hard to accept. Age discrimination is not easily reconcilable with a commitment to equality. Though a general relationship between age and ability may exist, in particular cases it often does not. It seems strange to force an older person to retire because most, or some, or many people her age could not do her job; this situation is especially disturbing because at that end of the age scale the deprivation is permanent. At the other end, the deprivations do not last forever, but the same lack of fit between age and ability may exist, and there is an even graver problem. Children are presumed to be incapable of governing themselves, and others, primarily their parents, have that task. A very old political problem thus arises: whether or not a person is capable of self-rule, there is no guarantee that others are equipped to do the ruling.

The law presumes that parents act in the child’s best interests. The tenacity with which that presumption is held, sometimes in the face of overwhelming evidence to the contrary, can be astonishing; Chapter 7 recounts several examples. The statistics on child abuse call the presumption into question by themselves. The cases show that it is very easy to move from the statement “I, as a parent, am presumed to act in my child’s best interests” to “I, as a parent, have a right to treat my children as I choose, however many mistakes I make.” Somehow, derivative parental autonomy becomes fundamental parental rights, and this principle is pursued virtually as far as it will go.

Discrimination against the disabled is equally objectionable if we conceive of justice as demanding that every person be given opportunities to fulfill her potential, as inconsistent with the accommodation of ignorant prejudice, and as incompatible with the imposition of constraints and burdens on those who already bear burdens enough, and bear them permanently, and through no fault of their own. And, in the final category, there is no clear reason why homosexuals should be virtually the only people who can now be fired for expressing opinions and engaging in political activity, and who are denied the right of sexual privacy.

Not only are these conclusions disturbing, but, as I shall argue, they are unnecessary. All of them, somehow or other, directly or indirectly, are traceable to the domination of equal-treatment litigation by current doctrine. But, as I have indicated, I have come to reject that doctrine, as research has borne out my first reservations. No guide to constitutional interpretation demands the conclusion that the scope of the Fourteenth Amendment is limited in this way. Indeed, as a whole, history and theory invite us to interpret these guarantees more broadly and, in the largest sense, liberally.

The suspect-classification rule was an intelligent response to the particular issues raised in Fourteenth Amendment cases in a certain time period, and a device that enabled twentieth-century judges to correct the mistakes of nineteenth-century judges. The concept has been a useful one, allowing the courts, as far as they dared, to deal sensibly with some issues, such as women’s rights, not fully anticipated by the amendment’s authors. But it is an idea whose time has come and gone. The best way to perceive its obsolescence is to read three of the cases I shall be analyzing at length: the majority opinion in San Antonio Independent School District v. Rodriguez, the per curiam opinion in Massachusetts Board of Retirement v. Murgia, and Justice Lewis Powell’s tortuous essay in University of California v. Bakke.51 Examining the Fourteenth Amendment and other constitutional guarantees of rights, I have tried here to develop a constitutional theory that will enable us to recognize important new claims while remaining faithful to philosophy, history, and law.

One of the problems I have mentioned, reverse discrimination, has already stimulated some new legal philosophy.52 Ronald Dworkin, an American scholar who succeeded H. L. A. Hart as University Professor of Jurisprudence at Oxford, has related this problem to a general legal theory of equality:


There are two different sorts of rights [to equality which citizens] may be said to have. The first is the right to equal treatment, which is the right to an equal distribution of some opportunity or resource or burden. Every person, for example, has a right to an equal vote in a democracy; that is the nerve of the Supreme Court’s decisions that one man must have one vote even if a different and more complex arrangement would better secure the collective welfare. The second is the right to treatment as an equal, which is the right, not to receive the same distribution of some burden or benefit, but to be treated with the same respect or concern as anyone else. If I have two children, and one is dying from a disease that is making the other uncomfortable, I do not show equal concern if I flip a coin to decide which should have the remaining dose of a drug. This example shows that the right to treatment as an equal is fundamental, and the right to equal treatment derivative. In some circumstances the right to treatment as an equal will entail the right to equal treatment, but not, by any means, in all circumstances.53



This point is crucial to any discussion of reverse discrimination. I think it is also a central point in any analysis of equality. We begin, as Dworkin insists, with the premise of a fundamental right to equal respect and concern. People have a right to equal treatment whenever and only when it will ensure that equality. Thus equal respect and concern sometimes entail the same treatment, and sometimes do not.

Dworkin’s statement belongs not to the realm of constitutional law but to that of jurisprudence. But the striking feature of the statement is how well it echoes what I identify in Chapters 2, 3, and 4 as the American constitutional philosophy of equality. Dworkin’s Taking Rights Seriously comes close to a natural law position. Dworkin criticizes legal positivist jurisprudence to assert that people have legal rights against the state independent of and beyond those explicitly granted, and that among those rights is the right to treatment as an equal. I agree that the right exists, but I argue that the right is recognized in the Fourteenth Amendment. The interpretation that I defend is based not on an idea of equality conceived of in terms of similarity or difference, but on equality in terms of entitlement or endowment, a notion that all human beings have a right to equal respect and concern. To the framers of the Fourteenth Amendment, this idea was far more important than ideas about merit or ability. The right to equal respect and concern has long been an axiom of American political thought, in spite of American political practice. This is the idea with which the nation was born, and which the Reconstruction laws belatedly wove into the Constitution’s fabric.

The Radical Republicans’ commitment to this idea led them to enact a guarantee of rights which was generous, open-ended, and without specified limitations. It also led them to write the fifth and final section of that amendment, which stipulates, “The Congress shall have power to enforce, by appropriate legislation, the provisions of this article.” So the Fourteenth Amendment is an extensive, expansive bill of rights equipped with enforcement powers. Those same senators and representatives got several such laws passed: for example, the Ku Klux Klan Act of 1871 and the Civil Rights Act of 1875. Fullilove v. Klutznick upheld the minority business enterprise amendment to the Public Works Employment Act of 1977 under Section 5.54 Although the Civil Rights Act of 1964 was enacted and sustained under the commerce power, many have insisted, and I agree, that it was a legitimate exercise of this enforcement power.55 So, I submit, was the Rehabilitation Act of 1973.

The older claims to equality have, I think, involved situations in which the fundamental right to treatment as an equal entailed the derivative right to equal treatment. In the case of blacks, this has been clear at least since 1954. One reason that sexual equality is still so far from being a reality is that too many people have believed and continue to believe the opposite with respect to women. But no American judge has ever written about women as Chief Justice Taney wrote about blacks in the Dred Scott case.56 Until the 1970s judges usually wrote about women something like this:


That woman’s physical structure and the performance of maternal functions place her at a disadvantage in the struggle for existence is obvious … . Though limitations upon personal and contractual rights may be removed by legislation, there is that in her disposition and habits of life which will operate against a full assertion of those rights. She will still be where some legislation to protect her seems necessary to secure a real equality of rights … . Looking at it from the viewpoint of the effort to maintain an independent position in life, she is not upon an equality. Differentiated by these matters from the other sex, she is properly placed in a class by herself, and legislation designed for her protection may be sustained, even when like legislation is not necessary for men, and could not be sustained.57



This quotation is from Justice David Brewer’s opinion for the Court in Muller v. Oregon, a case that used to be read for its implications for economic legislation but is now read for its implications for women’s rights. The opinion has been widely criticized for its “patronizing air of concessions made to the physically inferior.”58 I have omitted some of the best, or worst, parts here, but I think the criticism is just. Muller is no longer good law, and under some circumstances such lengthy quotation might be an exercise in obsolescence. Here, however, it tells us a good deal about the constitutional law of equality.

It is useful to suspend anger or boredom and reread that opinion thoroughly. Justice Brewer and his colleagues did not think they believed women were inferior to men. They thought women deserved equal respect and concern. It is precisely because women deserve treatment as equals that they must get unequal treatment. It would not be fanciful to suggest, by analogy with Dworkin, that the Court thought women were dying from a “disease,” overwork, which only made men uncomfortable. Here the fundamental right to equal respect and concern does not entail that derivative right to equal treatment.

We known now, of course, that the Muller Court was wrong: The fundamental right does entail the derivative right, and preventing women from working more than a certain number of hours per day did give them less respect and concern. Muller shows that Dworkin’s distinction does not solve all problems of adjudication, and may even add a few. The line of cases beginning with Reed v. Reed indicates a change in judicial attitudes which, sadly, has not occurred in the entire so-ciety.59

With the new claims, the formula often does not work. Dworkin discusses one type of demand: not a claim to equal treatment, but a demand for favored treatment against a counterdemand for equal treatment. Such demands have presented the courts with issues that continue to confound them. My concern is with some claims made by people who have only recently begun to make demands. The formula fails them, too, because, again, the connection between equal treatment and treatment as an equal breaks down.

The connection fails in a variety of ways. Much legal restriction of homosexuals seems to stem from a notion that they are not entitled to the same respect and concern as everyone else. We shall find in Chapter 9 that many court decisions imply this idea. The same was also true for blacks, of course, but the Civil War amendments were slowly but finally recognized as a binding rejection of such notions. These ideas retain their form with respect to homosexuals, with results that we have seen.

Age and disability appear to have less in common with race as bases for unequal treatment than homosexuality does, and more in common with sex. Social rhetoric about children, old people, and the handicapped is so benign, superficially at least, that it borders on bathos, to the point where the words “very special” in print are almost certain to refer to disabled people. Generally, we do not think we believe that any of these groups are inferior to us. We do, however, and the cases will show that we do. The sweet rhetoric masks some hostile opinions. But the legal problems seem to result from confusion, first, about whether treatment as an equal entails equal treatment, and second, about what “equal treatment” would actually be.

The disabled provide a good example. Several of their claims, such as to access to public facilities and to educational opportunity, involve the expenditure of more money and attention on them than on the able-bodied. Is this equal treatment, or favored treatment? To some extent, the disabled are favored, but to deny those benefits would not be equal treatment either, but disfavored treatment. What do equal respect and concern demand? Might they require unequal, compensatory treatment? In the chapters on these new demands, I shall consider how we can reconnect, or connect for the first time, the fundamental right to the derivative right. To this extent, philosophy can inform and enrich law.

To understand the equal-protection clause, it is necessary to learn what “equal” meant to its authors. That question leads back to the Declaration of Independence, but even as long ago as 1776 the word had a long history, and this history demands some exploration. So Chapter 2 is a limited project in intellectual history. I describe it as limited because in no sense have I provided a comprehensive history of the idea of equality. I am concerned with the ancestry of the idea backward from the colonists, with the roots not of the concept of equality, but of their concept of equality. Thus there is more Luther and Locke than Calvin and Hobbes, no Rousseau, and, in that chapter at any rate, there are no post-Revolution thinkers. I then take up the contradiction between the idea of equality and the institution of slavery, concentrating on that contradiction as it is manifested in the thought and writings of Thomas Jefferson. The chapter ends with an examination of the ways in which the Philadelphia Convention dealt with this contradiction.

Chapter 3 continues this exploration up to the Civil War, analyzing the antislavery writing that drew on the Declaration and culminated in the Fourteenth Amendment. This chapter also discusses proslavery writings, particularly those of John C. Calhoun. His defense of slavery expounded what became an antitheory of equality, a theory that insists, in essence, that equal rights must be earned and belong only to those with a certain degree of ability. This theory is opposed to and irreconcilable with the theory of the Fourteenth Amendment; but, as we shall see, much of the case law is closer to this view than to the constitutional theory. Finally I turn to the major Supreme Court decisions on slavery to show how the legal elite dealt with these problems. Many of the opponents of slavery thought about the Constitution in ways very different from those of judges in their day or jurists in our own. Far from being careful—or professing care—not to write their own philosophies into constitutional law, that was exactly what they strove to do.

In Chapter 4 we see some of these activists using the chance they earned actually to revise the Constitution. This chapter examines the debates on the Reconstruction laws and amendments. I draw on both primary and secondary sources, of which there are many. Here I reject the conclusions of some recent scholarship, such as that of Raoul Berger and Lino Graglia, and accept, with modifications and extensions, the conclusions of some studies from the 1950s and 1960s.60

The Reconstruction Congress probably anticipated, though not necessarily with much optimism, that succeeding Congresses would continue to use vigorously the Section 5 enforcement powers. But we know that they did not; that commitment did not survive the Radicals themselves. By 1876 two of the leaders, Charles Sumner in the Senate and Thaddeus Stevens in the House, were dead, the Confederate states were back in the Union, and the compromise that resolved the contested presidential election ended Reconstruction. The rest of this book focuses not on Congress, but on the courts, which became the enforcers of the Fourteenth Amendment.

Chapter 5 traces the development of constitutional doctrine from the first equal-protection cases to the present, concentrating on the suspect-classification rule. I argue in this chapter that the Court has done exactly the opposite of what such critics as Berger and Graglia accuse it of doing. Instead of going too far, the Court has not gone far enough. It has given the Fourteenth Amendment a narrow, legalistic interpretation rather than the broad one the framers intended, and at times has almost acted as though the amendment’s intellectual ancestor were not Jefferson but Calhoun. I examine several decisions that reveal the flaws in the prevailing doctrine, and discover some individual opinions that come closer to the letter and spirit of the Constitution.

Chapters 6 through 9 take up, in turn, each of the issues I have chosen to deal with: reverse discrimination, age, disability, and sexual orientation. I do not try to cover all the case law on these issues, but I have emphasized significant and related problems. In each instance my exploration of both the prevailing doctrine and the alternative model has reinforced my suspicion that the latter, however flawed, is the better approach. Chapter 10 is devoted to a new theory of constitutional equality, one that I think is more faithful to the historical commitment to the equal rights of all individuals.
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Equality in the American Context

“Equal,” that word on the newborn American tongue, has a long and complicated history. Its source is the Latin aequus, which in Cicero’s time had several meanings: “level,” “even,” “impartial,” “fair,” and “just.” Ex aequo loco loqui, which is translated literally as “to speak from an equal position,” meant “to speak in the Senate,” as opposed to ex inferiore loco, “in the presence of the judges,” and ex superiore loco, “in the presence of the people.” The English word’s record does not begin until sometime between a.d. 1150 and 1350—that gap of over a thousand years is significant—during which time all of those meanings became known. By 1530 it also meant “like” or “identical.”

Contemporary English dictionaries typically begin their definitions of “equal” with “the same” or “identical,” but none stops there. The definitions go on to include such entries as “uniform in operation or effect: Equal laws” (Random House) and “fair, just: equal laws” (Webster’s Third International). So equality has something to do with “same,” with “just,” with “fair,” and with law. But it is not clear just what these relationships are.

We reject the notion that these concepts are mutually interchangeable. Few Americans would be comfortable if “the same” were substituted for “equal” in the Declaration of Independence. For humankind has known for a long time that all people are not created the same. Even if we forget conventional legal distinctions, such as those between slave and master or citizen and alien, the fixed, natural differences remain. These differences include, in all societies, those between male and female and between young and old. Some of the differences among human beings, unlike those just mentioned, are inescapably distinctions that imply superiority or inferiority. Some people are stronger, wiser, more virtuous, or more talented than others. Nor is there some Great Balancing Scale that ensures that these differences among people will cancel each other, so that our cumulative grade point averages, so to speak, will be the same. Some people excel in so many characteristics that it is difficult not to label them better people, and the opposite is also true. But talking this way, about superior and inferior people, makes most of us uneasy. All these fixed, if not natural, differences did not long inhibit thinkers from asserting that human beings are equal.

Philosophical Roots of American Equality

How can one reconcile a belief in equality with all these human differences? Felix Oppenheim has written, “To claim that all men are equal in some respects can only mean that the resemblances are in some way more significant that the differences.”1 Many claims for equality have rested on notions about observable similarities. Some examples are the Stoics’ belief in reason; John Calvin’s belief in an equal capacity for evil, which prompted his distrust of ecclesiastical hierarchy;2 and Thomas Hobbes’s insistence that human beings have an equal passion for power and a roughly equal ability to pursue it (or to pursue it roughly): “Nature hath made man so equal, in the faculties of body and mind … [that] when all is reckoned together, the difference between man and man is not so considerable as that one man can thereupon claim to himself any benefit to which another may not pretend as well as he.”3 But even though we are no longer so sure that people are indeed equal in any of these abilities, we have not abandoned the idea of equality.

A look at some relevant works suggests that the resemblances on which arguments for equality depend are often less qualities common to all than what might be called possibilities, or better, entitlements, whether to divine grace, individual rights, or self-government. In this way, equality becomes linked with fairness and justice, and ultimately becomes, at least, equality under law. All of this might seem to be very old stuff, and indeed it is. But, as this chapter will show, thinkers have also clung to the idea of equality as capacity, and—particularly as they begin to translate theory into practice—are reluctant to separate equality from judgments of ability. This tension appears early in American history, and it has continued to influence constitutional interpretation up to the present. It is a large part of our present doctrinal problem, but can become part of its solution.

These concepts of equality, fairness, and justice are some of the oldest themes of political philosophy, and they continue to perplex us today. One translation of the Ethics renders Aristotle’s definition of “just” as “(a) lawful and (b) what is ‘equal,’ that is, fair.”4 Aristotle goes on to refine these definitions, making it clear that the terms “lawful” and “equal” are far from synonymous (though, interestingly, the terms “equal” and “fair” appear to be), but that they do connect at many points. The Politics continues these themes. Although Aristotle was no egalitarian philosopher, arguing as he did that human beings were neither of equal ability nor deserving of equal treatment, his writings do contain a limited notion of equality. Not only does he emphasize proportionate equality, the allotment of equal shares to equals regardless of other differences between them, but his defense of “natural slavery” stresses the nature and the needs of the slave.


We may thus conclude that all men who differ from others as much as the body differs from the soul, or an animal from a man (and this is the case with all whose function is bodily service, and who produce their best when they supply such service)—all such are by nature slaves, and it is better for them, on the very same principle as in the other cases just mentioned [i.e., animals and females], to be ruled by a master.5



“For them”: slavery is good primarily for slaves, coincidentally for the master, as patriarchy is good primarily for women and children, coincidentally for the family head. There appears to be an implicit assumption that the needs of women, children, and slaves have equal ranking with those of the master. It would be dangerous to conclude too much from this passage—it does, after all, liken slaves and women to animals, who presumably enjoy no equality—but this passage needs attention because defenses of slavery will be of concern in this book, and because Aristotle’s defense of slavery is vastly more humane than some American arguments. Aristotle endorses inegalitarian social arrangements, but his defense may arise from an unarticulated premise that each individual has a right to that status which is best for her or him. What is so very vulnerable about his argument is not that premise but the insistence that some people are destined by nature for subjugation.

Whatever Aristotle’s premises were, he really cannot be regarded as a forerunner of egalitarian philosophy. I include him not only for his special relevance in American history but also because, on analysis, his philosophy turns out to be less antagonistic to this strain of philosophy than might be supposed. (Interestingly, Jefferson numbered him among his intellectual ancestors.)6 The Greek and Roman Stoics were the first egalitarian philosophers. They propounded ideas about human equality, especially the capacity to reason, which were antithetical to those of Aristotle and Plato, but even the Stoics had little to say about political arrangements, and later thinkers did not view themselves as their spiritual heirs.7

Egalitarian notions permeate early Christian thought, but these writers were uneasy about the relationship, if any, between spiritual equality and social institutions. The New Testament speaks to this issue in “profoundly dualistic” ways.8 The parable of the laborers in the vineyard compares the kingdom of heaven to a vintner who pays all his laborers the same wage, no matter how long they worked. When the first workers “grumbled … saying, ‘Those last worked only one hour, and you have made them equal to us who have borne the burden of the day and the scorching heat,”’ the owner replied, “Friend, I am doing you no wrong; did you not agree with me for a denarius? Take what belongs to you, and go; I choose to give to this last as I give to you.” Jesus concludes, “So the last will be first, and the first last.”9 The Gospels’ exhortations to the rich and powerful suggest that this parable was far from being a defense of arbitrary power on the part of owners. A premise of equal respect and concern appears to transcend any notion of proportional reward and to demand equal treatment.

But it is problematical what conclusions, if any, about equality on earth follow from this concept of divine justice. That question is not clarified by a more famous passage: Paul’s statement that “there is neither Jew nor Greek, there is neither slave nor free, there is neither male nor female, for you are all one in Christ Jesus.”10 Only one of those three paired classifications, “slave” and “free,” refers to a difference that is purely conventional. “Jew” and “Greek” might be legal classifications, but they are more likely to refer to fixed ethnic backgrounds; and, of course, “male” and “female” refer to natural, immutable characteristics. Here again it is impossible to draw any conclusions about earthly status. Paul himself, at least, saw no apparent contradiction between this assertion and his equally famous exhortation: “Wives, be subject to your husbands as to the Lord.”11 But certain elements of the Christian tradition, “the unity of all souls in Christ and the equal promise of salvation,” are egalitarian in philosophy.12

These Greek, Roman, and Christian writings never move in any clear way from notions of human equality to ideas about society and politics. It is not until the Reformation that Christian doctrines of equality shift emphasis from heaven to earth. Martin Luther “offered a view of Christian equality that in a number of ways resembles and presages a modern liberal view.”13 Luther’s advocacy of the “priesthood of all believers” derived from his belief that all people were equally capable of achieving salvation, spiritual enlightenment, and virtue. These capacities were more important for him than the differences between sacred and secular vocations stressed by the Catholic hierarchy.14

But neither Luther nor any other reformer went so far as to transform an argument for religious equality on earth into one for political equality. That step had to wait until the Puritan Revolution in England. The Levellers, in particular, founded their political philosophy on a belief in spiritual equality similar to Luther’s. “By nature,” wrote John Lilburne, “all [are] equal and alike in power, dignity, authority, and majesty, none having by nature any authority, dominion, or magisterial power one over or above another.” Therefore, “neither have they, or can they exercise any, but merely by … mutual agreement or consent.”15 Perhaps the most eloquent statement of Leveller philosophy is contained in Colonel Rainborough’s famous response to Ireton in the Putney debates of 1647. Opposing Ireton’s recommendation of property qualifications for voting, Rainborough declared: “For really I think that the poorest he that is in England hath a life to live, as the greatest he; and therefore truly, sir, I think it is clear, that every man that is to live under a government ought first by his own consent to put himself under that Government.”16

Once this connection between equality and government was made, the principles of the Declaration were in sight. John Locke, writing at about the time of the Restoration, provided a strong link between British and American revolutionary thought, and in the process faced squarely the tension between equality and human differences. Early in the Second Treatise on Civil Government, Locke appears to ground equality in human capacity for reason and ability to know natural law, but he does not maintain consistently throughout his writings that human beings are equal in these ways.17 Indeed, when he asserts a natural, inalienable equality among individuals, he appears to acknowledge the opposite.


By the statement “all men are by nature equal,” I cannot be supposed to understand all sorts of equality. Age or virtue may give men a just precedency; excellence of parts and merit may place others above the common level; birth may subject some, and alliance or benefits others, to pay an observance to those whom nature, gratitude, or other respects may have made it due; and yet all this consists with the equality I there spoke of as being proper to the business at hand, being that equal right that every man hath to his natural freedom, without being subjected to the will or authority of any other men.18



Here Locke denies that an equal right to freedom depends on an equal endowment of any trait, such a virtue, wisdom, or merit. People vary widely in possession of such excellent attributes, but the equal natural right that Locke propounds is independent of similarities in ability or character. A person is entitled to it by virtue of being human. The law of nature confers an equality on each individual, much as the vintner did in the parable. In a sense, natural rights takes the place, in Locke’s thought, that divine grace had in the Gospels. And, inevitably, this equality has compelling consequences for secular authority.

Equality as Entitlement

Locke and the Puritans provided rhetorical resources that the Americans used extensively in their fight for independence. The Declaration of Independence echoes these themes:


We hold these truths to be self-evident: that all men are created equal, that they are endowed by their Creator with certain inalienable rights; that among these rights are life, liberty, and the pursuit of happiness; that to secure these rights, governments are instituted among men, deriving their just powers from the consent of the governed; that when any form of government becomes destructive to these ends, it is the right of the people to alter or to abolish it, laying its foundations upon such principles, and organizing its powers in such form, as to them shall be most likely to effect their safety and happiness.



Eloquent, but not original. Years later, John Adams insisted that there was no idea here “but what had been hackneyed in Congress for two years before.” But that was what the Declaration was for: not to be original political philosophy, but to express “what everyone was thinking.”19 The crucial elements of the statement are derived from what has gone before. A traditional scholarly analysis—traditional, at least, since the early twentieth century—would go something like this: Human beings are equal because God has made them equal in a certain respect; that is, God has given to each of them, equally, certain specified rights. Certain conclusions about government follow from this equality. Jefferson’s “rough draft” of the Declaration (apparently his second draft, which he submitted to the committee of the Continental Congress) spelled out these conclusions: “that all men are created equal and independent, that from that equal creation they derive rights, inherent and inalienable.”20 Until recently, that has been about it, as far as equality is concerned. Carl Becker’s Declaration of Independence, published in 1922, was acknowledged to be the definitive work on the document, and it “enshrined the Lockean interpretation of its content.”21

But in 1978 Garry Wills questioned the received Lockean natural rights interpretation. Wills emphasized Locke, too, but it was the Locke of the Essay on Human Understanding rather than the Second Treatise, the Enlightenment Locke rather than the “liberal” Locke. Wills argued that Locke’s greatest influence on Jefferson and his contemporaries came not through his political theory but through his epistemology and psychology. Not only did Jefferson’s writings indicate this intellectual lineage, but Jefferson owed far less to Locke than to some later thinkers who had built on him, most notably three Scots, Thomas Reid, Francis Hutcheson, and David Hume. From these leaders of the English and Scottish Enlightenment, Wills argues, Jefferson gleaned two influential ideas. First was an “egalitarian epistemology”: a belief in a common sense, in a faculty of simple perception, which all rational adults possess. Second was a concept of what Hutcheson called a “moral sense,” Hume called “moral taste,” and Jefferson himself called “a sense of right and wrong.” And it was with this ability to make moral judgments that all men were equally endowed.22

Wills argues that the natural rights content of Jefferson’s thought has been overstressed and the Enlightenment content all but ignored. “All men are created equal” means not simply equal in possession of natural rights but equal in moral sense; and it is this moral sense that entitles men to these rights. If Wills is correct, our common understanding of the Declaration is wrong.

Wills is certainly right to refuse to let us neglect a significant part of Jefferson’s theory of equality. Jefferson’s debt to the great Scottish Enlightenment philosophers is, as Wills argues, evident and profound. As we shall see, it can provide an explanation of aspects of Jefferson’s thought that otherwise can only appear self-contradictory. But there is no sound justification for discarding Locke. As Wills himself notes, the Second Treatise was much read in the colonies by the time of the Revolution.23 Furthermore, it is not possible to prove from the number of times a book is mentioned that one mode of thought had more influence than another, on Jefferson or any other writer.24 What we can conclude from Wills on the one hand and Becker on the other is either that Jefferson believed in an equality of natural rights or an equality in a certain human capacity that was the basis for these rights, or both—or that he never sorted out exactly what he meant by equality. For the purposes of understanding what the word “equal” means in the Constitution, it may not make all that much difference—a puzzling statement I shall later defend.

The Declaration is the basis for American thought about equality, and it was to shape and influence many of the arguments made long afterward in favor of constitutional change. The idea of equality has wound a long, tortuous path from its beginnings to the American colonists, but certain themes have remained constant: a notion that in some way each person counts for the same as anyone else; that each is equal before God or nature; that each is entitled to some sort of equal ranking or, as Dworkin put it, equal respect and concern. “The poorest he hath a life to live, as the greatest he”; or, in A. D. Lindsay’s paraphrase, the stupidest he as the cleverest he.25 Even Aristotle, who may appear to be keeping strange company in this group, seems to recognize that those he considers inferior have lives to live, as do masters; these lives turn out to differ greatly, but to be based on a reckoning, however wrong, of the needs and interests of the people involved. For all these writers, reflection seems to lead to a premise of a basic entitlement to equal respect and concern. For some, this premise apparently rests on a still deeper premise of equality in some human attribute—reason for the Stoics, grace for the Christians, “moral sense” for the Scots. But the premise is just that—a premise, an a priori assumption about human nature rather than any kind of demonstration, let alone proof, that human beings are equal in any capacity. By 1776 this idea was so much a part of American culture that such a statement could be made in a document written to express the unity of “one people.”

Philosophy and Society: The Terrible Contradiction

But if, by 1776, that was how people thought, it was not how they lived. Perfect coincidence between ideals and practice is rare, but in colonial America the dissonance was jarring. Actually there was not one contradiction but at least two, one of which is obvious and the other buried in contemporary language.

I have written deliberately of “human beings,” but the writers I have discussed usually refer to “men.” In the eighteenth century, this word had the same two meanings it has now: the generic one, “human being,” as distinguished from other forms of life, and “adult male human being,” as distinguished from woman or child. When Rainborough, Locke, or Jefferson argued that men were equal, were they including women? Rainborough spoke of “he” who had a right to live, but John Lilburne had written that “every individual man and woman in the world” was descended from Adam and Eve, and thus “all were by nature equal.”26 The colonists did not speak to this question. Perhaps they did not see a question there. The very language in which they thought and wrote obscured it. (We find here, of course, a basis for a powerful argument against the generic use of “man.”) And the issue was not forced on them. Feminist thought was barely alive in the 1770s.

In the colonies, only Abigail Adams was putting such thoughts on paper, and she only in her correspondence. Her famous letter to her husband, written while he was attending the Second Continental Congress, three months before the Declaration—“If particular care and attention is not paid to the Ladies we are determined to foment a rebellion”—was ahead of its time; his response—“I cannot but laugh”—was uncharacteristic of their correspondence. The first American feminist tract, Judith Sargent Murray’s On the Equality of the Sexes, was not published until 1790.27 The problem disturbs us, but it is futile to look to eighteenth-century American writers for much help.

The second problem was always present, a painful tension for American revolutionaries. This, of course, was the contradiction between the ideals of the Declaration and the institution of slavery. It was almost as old as the colonies themselves. The first shipment of American slaves had landed at Jamestown, Virginia, in 1619, and by 1700 slavery was firmly established in the southern colonies. Revolutionary America had known a century and a half of slavery, and the practice showed no signs of dying out. So there flourished, side by side, an egalitarian natural rights philosophy and an institution antithetical to it.

There were efforts at intellectual reconciliation. A defense of slavery based on Aristotle was not among them; given the Declaration’s commitment to natural rights, it would have had some rough going. A few proslavery tracts based a defense of slavery on the notion that blacks were too inferior to enjoy rights, and sometimes went so far as to deny that blacks were fully human, ranking them somewhere between people and apes. But the striking aspect of colonial thought is that there were few proslavery writers. Usually the contradiction between natural rights philosophy and slavery was not explained away, but acknowledged and deplored.28 One historian has gone so far as to suggest that “in retrospect, the pity of antislavery’s failure was that in the decade after the Revolution, success against slavery itself seemed almost within reach.”29

There was that deleted section of the “rough draft” of the Declaration, written by Jefferson and vetted by his committee of editors, proclaiming that King George III “has waged cruel war against human nature itself, violating it’s [sic] most sacred rights of life and liberty, in the persons of a distant people who never offended him, captivating and carrying them into slavery in another hemisphere … determined to keep open a market where MEN should be bought and sold, he has prostituted his negative for suppressing every legislative attempt to prohibit or to restrain this execrable commerce.”30 The king’s share of the blame may be doubted; in fact, Wills has suggested that for Jefferson the king’s real crime was an attempt to incite insurrection and thus free slaves.31 But the antislavery import of the passage is beyond question.

Jefferson’s was not a lonely voice. Vocal opposition to slavery existed by the time of the Revolution—much of it, though not all, from Quakers—and these arguments often relied on natural rights philosophy. The following statements of three pamphleteers are typical. David Cooper wrote that “every individual of the human species by the law of nature comes into the world entitled to freedom at a proper age.” Arthur Lee termed slavery a “violation of justice … i.e., to give every man his due.” John Allen defended “the sacred rights and privileges of the Africans.”32

These tracts did not stimulate a dialogue with slaveowners. Instead:


The ideology of the Revolution was, in a very genuine sense, what white men in America were fighting for, and even the more socially conservative gentlemen throughout the new nation—and there were many—felt that slavery must somehow, someday, be brought to an end. Especially in view of the way their grandchildren were talking after 1830, it is important to bear in mind that during the Revolutionary War, despite the virtual absence of antislavery pronouncements in the Lower South and the cautiousness of Virginians on the subject, no one in the South stood up in public to endorse Negro slavery.33



It is no news, of course, that social institutions do not necessarily correspond to social ideals. Economics and pragmatics get us further toward understanding the persistence of slavery than philosophy can. But the philosophy itself was not so powerful an antislavery force as it might have been. There were tensions not only between theory and practice but within the theory itself, and those tensions reflect the profound distinction between a notion of equality as capacity and one of equality as entitlement. Many colonists could see that “all men” meant Negroes, too, and that “inalienable rights of life and liberty” meant no slavery. But it was one thing to recognize that logical imperative and another to endorse it.

Perhaps no people could have been eager to admit to full citizenship a group so different from themselves. “The physiognomic distinction would not down.” But the difference was not one of appearance alone. To most observers, the vast majority of Negroes seemed grossly inferior to whites in almost every observable human trait; they were “brutish, ignorant, idle, crafty, treacherous, bloody, thievish, mistrustful, and superstitious.”34

How one interpreted that phenomenon, of course, depended on basic beliefs about human nature. In this era, these beliefs were undergoing drastic change. The Revolutionary period was a critical juncture in the eighteenth-century version of the “nature versus nurture” controversy. Environmentalism was replacing notions of inherent nature as an explanation of human differences. The antislavery version of this argument insisted that the Negroes’ deficiencies were the results of the conditions in which they were kept.

For example, Levi Hart of Connecticut declared: “There is no apparent want of capacity in the Negroes in general to conduct their own affairs and provide for themselves, but what is the natural consequence of the servile state they are in and the treatment they receive.” Anthony Benezet, an early Quaker opponent of slavery, wrote that in Africa the Negroes were the equals of anyone else. But the force of his observations is weakened by the fact that they are secondhand, based on the accounts of others rather than on his own travels; most observers contradicted him.35 A third explanation comes from Alexander Hamilton, surely a socially conservative gentleman. During the war, while he was Washington’s aide-de-camp, he wrote to John Jay, president of the Continental Congress, on the subject of Negroes in combat: “I frequently hear it objected … that they are too stupid to make soldiers. This is so far from appearing to me a valid objection that I think their want of cultivation (for I think their natural faculties are probably as good as ours) joined to that habit of subordination which they acquire from a life of servitude, will make them sooner become soldiers than our white inhabitants.”36 After the Revolution, both Hamilton and Jay helped found the New York City Manumission Society.

Environmentalist theories appealed to opponents of slavery. When evidence of Negro equality was lacking, they often set out to produce some, and with marked success. Benezet, for example, opened a school, and found Negroes educable. Other activists had similar results. When talented individuals were found—the poets Phillis Wheatley and Ignatius Sancho, for example, and the scientist Benjamin Banneker—their accomplishments were seized upon as evidence of equal abilities.

The order in which these intellectual steps were taken is important. Observers did not conclude from evidence of Negro intelligence, virtue, or any other capacity that slavery violated their natural rights. Instead, they started from natural rights premises and then went looking for evidence of equality. By the century’s end, there was enough evidence to provide a basis for challenging the prevailing beliefs about Negro inferiority.37

But for many people the dilemma was not so simply solved. This number included Thomas Jefferson himself. He was America’s leading natural rights philosopher, and he opposed slavery. The deleted passage from the Declaration is proof of that. For Jefferson, human rights derived from a person’s nature as a biological being, and persons included blacks. But he did own slaves throughout his adult life, and he was convinced of the Negro’s innate inferiority.

Why he was, and remained, so convinced is a mystery. The environmentalist position was available to him, since many of his contemporaries took it. He himself explained differences between whites and American Indians in environmentalist terms.38 And during his lifetime, some of his conclusions were disproved. But Jefferson’s belief in Negro inferiority survived, inconsistent as it was with his philosophy. All his life he held two conflicting ideas in his mind, and through his writings he made it easy for his compatriots to do the same.

Notes on Virginia, written in the early 1780s, was widely read in Jefferson’s lifetime. It contains the fullest expression of his racial views. Even outside of slavery, he insisted, the black race was deficient.


Comparing them by their faculties of memory, reason, and imagination, it appears to me, that in memory they are equal to the whites; in reason much inferior, as I think one could scarcely be found capable of tracing and comprehending the investigations of Euclid; and that in imagination they are dull, tasteless, and anomalous…. It will be right to make great allowances for the differences of condition, of education, of conversation, of the sphere in which they move. Many millions of them have been brought to, and born in America. Most of them indeed have been confined to tillage, to their own society; yet many have been so situated, they might have availed themselves of the conversation of their masters; many have been brought up to the handicraft arts, and from that circumstance have always been associated with the whites. Some have been liberally educated … . But never yet could I find that a black had uttered a thought above the level of plain narration; never saw even an elementary trait of painting or sculpture.

… I advance it, therefore, as a suspicion only, that the blacks, whether originally a distinct race, or made distinct by time and circumstances, are inferior to the whites in the endowments both of body and mind.39



Considering that slaves were often forbidden by law to learn to read and write, this judgment seems both harsh and premature. Furthermore, by 1780 a handful of free Negroes, such as the poets Wheatley and Sancho, had shown some degree of the abilities that Jefferson denied they possessed. He dismissed them peremptorily. It is possible to sympathize with Jefferson a bit. Neither was a great poet, but their work was at least equal to that of some of their white contemporaries.

The quoted passages give the impression that Jefferson wanted to believe in Negro inferiority. His “suspicion” never changed much, although arguments for and evidence of Negro equality proliferated in the years between the Notes and his death. His correspondence with Benjamin Banneker is revealing, as it may have been to their contemporaries, for it was soon published in pamphlet form. Banneker, an astronomer and surveyor who had demonstrated his understanding of Euclid, had sent Jefferson, then secretary of state, a copy of his almanac. Thanking him, Jefferson wrote, “No body wished more than I do to see such proofs as you exhibit, that nature has given to our black brethren, talent equal to those of the other colors of men, and that the appearance of a want of them is owing merely to the degraded condition of their existence.”40 But this statement implies that he needed more proof before changing his views. Jefferson could not reach a resolution of this issue.

Two modern scholars interpret him in sharply different ways. Winthrop Jordan has written that Jefferson


could not rid himself of the suspicion that the Negro was naturally inferior. If this were indeed the case, it was axiomatic that the Creator had so created the Negro and no amount of education or freedom or any other tinkering could undo the facts of nature. Thus Jefferson suspected that the Creator might have created men unequal, and he could not say this without giving his assertion exactly the same logical force as his famous statement to the contrary. His science-theology rammed squarely into his larger faith, and the result was intellectual wreckage.41



Wreckage, maybe, but some wreckage—and well worth a closer examination. Even when a person’s thoughts are self-contradictory, the particular contradictions they contain may be of interest. Jefferson’s belief in equality did not prevent him from holding contrary beliefs about Negroes. Even though there were good reasons for abandoning these beliefs, he never did so. His belief in equality did, however, prevent him from supporting slavery.

Jefferson’s philosophy did not dictate conclusions about the actual abilities of human beings, but it did dictate conclusions about their legal status. Emancipation and separation would be preferable to full citizenship in the new country, but at any rate, men created equal must be free. For the first time, entitlement did not depend on a notion of capacity and similarity.

But maybe it was not wreckage at all. Garry Wills finds no contradiction. His analysis of the Notes begins not at the passage just cited, but a few pages later:


Whether further observation will or will not verify the conjecture that nature has been less bountiful to them in the endowments of the head, I believe that, in those of the heart, she will be found to have done them justice. That disposition to theft with which they have been branded, must be ascribed to their situation, and not to any depravity of the moral sense. The man in whose favor no laws of property exist, probably feels himself less bound to respect those made in favor of others … we find among them numerous instances of the most rigid integrity, and as many as among their better instructed masters, of benevolence, gratitude, and unshaken fidelity.42



Winthrop Jordan agrees that for Jefferson “the ‘moral sense’ was as fully developed in Negroes as in whites.”43 Where he and Wills differ is about the relative weight Jefferson gave to moral and intellectual faculties. Jordan implicitly attributes to Jefferson the notion that intelligence is the preeminent human capacity. Wills insists that Jefferson, like his Scottish intellectual forebears, ranked “moral sense” as “the faculty that gives man his unique dignity, that grounds his rights, that makes him self-governing.”44 Again, if Wills is right, we must revise our thinking about Jefferson. Belief in the intellectual inferiority of blacks would be compatible with the great principles of the Declaration, for intelligence is not the primary human trait.

It cannot be said that Wills, relying heavily as he does on extrapolations from the Scots and on quotations from Jefferson’s personal, and sometimes flirtatious, letters, has proved his case.45 But Jordan does not prove his, either. Trying to resolve this question of interpretation would be less useful than examining the passage just quoted to see what can be learned from it.

The mode of reasoning here is similar to that in the discussion of Negro intelligence. What differs is that suddenly Jefferson has become an environmentalist. Unwilling to discount nature as a cause of intellectual deficiencies, he is ready to discount it in the case of observed moral deficiency, that is, theft. Indeed, Jefferson sweeps away empirical evidence of moral incapacity as vigorously as he sweeps aside similar evidence of intellectual capacity. That, as Jordan points out, appears inconsistent.46 Indeed, whenever I use the Notes in classes in American political theory, some keen-eyed student makes this point, as it was made in classes I attended as a student.

The criticism is less than devastating. There is no reason to assume that intelligence and morality are the same kinds of capacities; one may be subject to environmental influences and the other not. But the criticism is not answered simply by the assertion that Jefferson thought virtue more important than brains. No conclusion follows from that rank ordering about the effect of personal situations. The most striking contradiction is the different treatment Jefferson gives to evidence of intelligence and evidence of virtue. Just as he seems to want to believe that Negroes are less intelligent than whites, he seems to want to believe that they are as moral. In each case, he discounts conflicting evidence.

If equality in moral sense was what mattered to Jefferson, why did he need to believe that Negroes possessed it? Like opponents of slavery who searched for evidence of Negro intelligence, Jefferson searched, although not so hard, for evidence of virtue. His assumptions seemed to dictate his findings, not his findings his conclusions. He could not show—any more than Hume or Hutcheson could—that such equality existed. He assumed it existed. Whether Jefferson’s belief in equality came from his concept of moral sense or his ideas about divine intention, the crux of the Declaration, for our purposes, is, first, that the belief is derived from a preconceived assumption, and second, that this equality entails individual rights that preclude slavery. If Jordan is right and Jefferson has contradicted himself, his belief in an equality of entitlement was so strong that it was independent of his beliefs about abilities. If Wills is right and Jefferson was consistent, his belief in equal virtue was so strong that it led him to discount evidence to the contrary. The two scholars cannot both be right, but here it may not matter who is right.

The Constitution of 1787

If the new nation had indeed taken action to end slavery, a logical place to start would have been the constitutional convention in Philadelphia in 1787. The issue was raised, but just barely. We have no evidence that delegates discussed the merits of slavery until three months into the meetings. In August, as they considered a preliminary draft constitution, two delegates did attack slavery, although their optimism about the possibility of success is open to question.

Gouverneur Morris of Pennsylvania objected to the inclusion of slave populations in apportioning seats in the House of Representatives among the states. He had made this objection before, but now he made a speech. As James Madison records it. “He never would concur in upholding slavery. It was a nefarious institution—It was the curse of heaven on the states where it prevailed… . Upon what principle is it that the slaves shall be computed in the representation? Are they men? Then make them citizens and let them vote. Are they property? Why then is no other property included?”47 His motion to delete the clause failed, with no real debate.

Two weeks later, Luther Martin of Maryland provoked a little more reaction by recommending the prohibition of further importation, calling slavery “inconsistent with the principles of the Revolution and dishonorable to the American character.”48 The nature of the ensuing discussion is striking. One anthologist called it “the most strident debate of the Convention,” but Madison’s notes give no impression of stridency.49

Only George Mason, from Virginia of all places, agreed with Martin. His opponents did not engage him on the merits of the issue and try to resolve the inconsistency for him. In one way or another, some dismissed moral questions as inapposite. John Rutledge of South Carolina declared, “Religion and humanity had nothing to do with the question. Interest alone is the governing principle with Nations—The true question at present is whether the Southern states shall or shall not be parties to the Union. If the Northern states consult their interest, they will not oppose the increase of slaves which will increase the commodities of which they will become the carriers.”50

Oliver Ellsworth of Connecticut did not find moral principles irrelevant for government in general, only for a national government in this particular. “The morality or wisdom of slavery are considerations belonging to the States themselves.” The convention then voted to permit “the Migration or Importation of such persons as any of the States now existing shall think proper to admit,” though in the final draft this license was extended only to 1808. In addition to this and the three-fifths clause, the Constitution contained a provision that “any person bound to Service or Labor” who fled across state lines should be returned to the master.51 It passed without recorded debate.

This record leaves the impression of a collective wish to drop the slavery issue as quickly as possible. It was that volatile. Whether or not the differences between North and South were reconcilable at that point, no one wanted to risk a try. The chance for abolition, if one had ever existed, was lost. The record shows, too, how easy it was becoming to disattend to the issue by defusing the responsibility for slavery. Jefferson had tried to blame the king, and been edited. Now Ellsworth insisted that the issue was for the states to decide. Morris’ and Martin’s angry no was met not with a deeply felt yes, but with “It’s always been this way,” “Government is not based on morality,” and “It’s up to the states to decide.” But chiefly with silence.

So by 1787 slavery had provoked intense opposition and tacit support. But in order to survive, entrenched institutions do not need defenders who match their opponents in intensity. So slavery endured, but the questions were not put to rest. In the next seventy years, the abolitionist movement—the nation’s first great civil rights struggle—would return again and again to the principles of the Declaration. In this conflict, a proslavery reaction developed, and the issue was joined more clearly. The courts, after preliminary skirmishes, took the proslavery side. Ultimately the theory of natural rights and the institution of slavery could not coexist. After a great civil war, the victors wrote their theory into the Constitution. The history and context of that great change are the subjects of the next chapter.
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The Roots of Equal Protection

The Civil War amendments grew out of the conflict between the ideals of the Declaration and the institution of slavery. The Fourteenth Amendment, in particular, was not born from the war alone. Many of the men who enacted it had been involved in, or sympathetic to, the abolitionist cause. Their arguments and rhetoric were continuous with prewar attacks on the constitutionality of slavery. And as the opponents of slavery gained political strength, proslavery reaction set the issues into sharp relief. The antagonistic positions were defined still more clearly by Supreme Court decisions that came down on the proslavery side and weakened the chances of compromise. Finally, out of thirty years of increasingly polarized opinion, there emerged what became the theoretical foundations of the equal-protection clause.

The Anti-Slavery Movement

The following discussion is not intended as an argument that the Civil War was fought over political philosophy. I am concerned here with the roots not of the war itself but of a particular consequence of that war, an amendment to the Constitution. This particular investigation inevitably leads into political philosophy. There exists strong agreement among constitutional historians that the Fourteenth Amendment had its origins in the antislavery movement.1 And as one of them wrote, “from first to last the campaign against slavery was one predicated on Lockean theories of government.”2 Theory was a potent weapon in the arguments against slavery and, ultimately, for a constitutional amendment.

Antislavery feeling continued to grow after the Constitution was ratified. By 1804, all states north of Maryland had forbidden slavery. Congress forbade further importation of slaves in 1808, as soon as it constitutionally could. In the South, local antislavery societies managed to persuade some owners to free their slaves, but not enough to make much of a difference. Many people had hoped that slavery would die out after importation was stopped, but the institution thrived in the Deep South’s plantation economy.3

Abolition of slavery in their own states did not long satisfy the opponents. Apparently they held a view of themselves in relation to the national government that did not exactly coincide with Oliver Ellsworth’s states’-rights view in 1787. At any rate, most historians date the national movement from the early 1830s.4 Two significant events were the founding of William Lloyd Garrison’s newspaper, The Liberator, in 1831, and the founding of the American Anti-Slavery Society in 1833. For the next thirty years, the movement’s main arguments depended on the principles of the Declaration.5

The rhetoric of the national movement of the 1830s, 1840s, and 1850s echoes some of the themes of the founding period. Religious arguments continued to play a significant part, and religious leaders were prominent. Indeed, in the early 1830s the antislavery case was made chiefly in terms of religious revivalism. Evangelical Protestant clergy and seminary students from schools in Ohio, and such figures as Theodore Dwight Weld, the great revivalist minister from upstate New York, joined the Quakers in their opposition.6 Grass-roots evangelists spread through the northern states the word of “the enormity of slavery as a sin against God and man.”7

Such appeals were persuasive enough to mobilize latent antislavery sentiment, spurring the development of the “Free Soil” movement.8 But as the movement matured, arguments focused increasingly on the Declaration. Here again abolitionists echoed the eighteenth-century pamphleteers in emphasizing the “self-evident truths” of natural equality and inalienable rights. Another similarity was reliance on environmentalist theories of human nature, the recurrence of arguments that “the widely assumed Negro inferiority sprang not from real differences in racial or biological or psychological endowments but from sheer lack of social and educational opportunities.”9

What was new about nineteenth-century rhetoric was that it came to invoke not only faith and principle, but constitutional law as well. By 1848, three distinct abolitionist positions had emerged with respect to slavery and the federal Constitution.10 One was typified by Garrison’s famous description of that document as “a covenant with Death and an agreement with Hell”: that the Constitution was, among worse things, a proslavery document. Other abolitionists, such as Wendell Phillips, based this conclusion on such provisions as the three-fifths compromise of Article I, Section 2, the migration or importation clause in Section 9 of that article, and the provision for extradition of fugitive slaves in Article IV, Section 2. This group argued for constitutional amendment or, in Garrison’s case, for dissolution.11

A second theory acknowledged the import of these provisions but insisted that the Constitution was antislavery in spirit. These “coali-tionalists” sought to weaken slavery by securing the passage of federal laws rather than to change the Constitution.

Now, over a hundred years since amendments decided the issue, these two interpretations of the pre-Civil War Constitution seem realistic but obsolescent. They need not detain us long. It is the third abolitionist interpretation that is the most important for understanding the Fourteenth Amendment. This was the argument that the Constitution already forbade slavery.

In the 1830s and 1840s, this doctrine was propounded mainly by Weld himself; by two early associates of his, William Goodell and Gerrit Smith; by Alvan Stewart, a lawyer from upstate New York; by James G. Birney, a former slaveholder from Alabama; and by Lysan-der Spooner. Spooner, in fact, once wrote that the abolitionists would gain overwhelming support in the North if they could prove that slavery was unconstitutional.12 If this prediction was overoptimistic, the attention devoted to constitutional arguments indicates that many writers agreed with Spooner.

With skill and imagination, these activists used nearly every possible mode of constitutional interpretation. Several writers showed a flair for constitutional exegesis which would do credit to contemporary interpretivists. Stewart and Birney, for example, both interpreted the due-process clause of the Fifth Amendment to forbid slavery:


Many other essential rights are secured in this same article, to the citizen … but the most essential is the one which forbids “any person being deprived of his life, liberty, or property, without due process of law.” … And on this subject, it is believed no lawyer in this country or England, who is worthy of the appellation, will deny that the true and only meaning of the phrase, “due process of law”, is an indictment or presentment by a grand jury … ; a trial by a petit jury of twelve men, and judgment pronounced on the finding of the jury by a court.13



Stewart was writing in 1837, four years after Barron v. Baltimore ruled that the Fifth Amendment was not binding on the states.14 Since it was the states, not the federal government, that maintained slavery, it would seem difficult to argue that the due-process clause had any bearing on the issue. But these writers did not defer to precedent. They continued to insist that the Bill of Rights, with which slavery is obviously incompatible, imposed positive duties on the states.15 These activists were no more bound by clause or text than by precedent. They refused to read the text in isolation from what they saw at its context. They frequently invoked the Preamble, which included justice and liberty among the goals of the new nation. Even more often they derived constitutional arguments from the Declaration. Such writers as Birney, Goodell, Spooner, and Joel Tiffany insisted that the Declaration was part of the Constitution. Some abolitionists even argued that the Declaration itself had legally abolished slavery.16

Birney discussed the connection in a footnote to an 1847 pamphlet. The Declaration, he wrote,


is said not to be as obligatory on us as the Constitution, if obligatory at all. That it is not, in the same way, as obligatory as the Constitution, is readily admitted … [but] if after achieving our independence under the Declaration, we had voluntarily established a government entirely at variance with the sentiments we had published to the world … our national character would have been looked on as partaking of deceit. We are bound, then, as a nation—as much as a nation can be bound to others—by our honor—never to ordain any thing that shall be grossly contrary to the truths which were in our mouths, when we took our seat among the congregation of nations.17



So America was obligated, by its statement to the world, to incorporate, or at the very least not to traduce, the ideas of the Declaration in any organic document. The words of the Declaration itself had imposed this obligation. Not only was the Declaration, in effect, part of the Constitution, but, a fortiori, so were the principles of natural law which it expressed. Men were equal, and endowed with rights, under the United States Constitution; therefore, slavery violated it.18

Here is Weld, in 1836, urging Congress to abolish slavery in the District of Columbia:


Congress has unquestionable power to adopt the Common Law, as its legal system, within its exclusive jurisdiction…. the common law knows no slaves … . By adopting the common law within its exclusive jurisdiction Congress would carry out the principles of our glorious Declaration, and follow the highest precedents in our national history and jurisprudence… . Who needs to be told that slavery makes war upon the principles of the Declaration, and the spirit of the Constitution, and that these and the principles of the common law gravitate toward each other with irrepressible affinities, and mingle into one.19



Antislavery constitutional doctrine did just what most disturbs contemporary jurists: it found ideas of justice and natural law in the Constitution. And it was with this strain of constitutional theory that several framers of the Fourteenth Amendment were most familiar and most comfortable. Some powerful members of the Thirty-ninth Congress had been associated with Weld, Birney, or their followers. Ten of the fifteen members of the Joint Committee on Reconstruction, which wrote the amendment, came from abolitionist states, where they were at least exposed to these arguments. Such influential committee members as Senators Jacob Howard of Michigan, Justin Morrill of Vermont, and William Pitt Fessenden of Maine represented abolitionist strongholds. Representative Thaddeus Stevens of Pennsylvania had been “converted” to the antislavery cause by a group of Weld’s protégées.20 John Bingham of Ohio, another House appointee to the committee and the amendment’s chief author, combined the due-process and natural law arguments in a speech in Congress on February 11, 1859, that well illustrates his influential ideas.

Bingham was opposing the admission of Oregon as a state. His opposition was based on the territorial constitution, which prohibited free Negroes from holding property, making contracts, or bringing suits. These provisions, he insisted, violated the federal Constitution. Therefore, the supremacy clause of Article VI prohibited Congress from voting Oregon into the Union, and thus implicitly sanctioning the limitation. The controversy over Oregon had little to do with slavery, but the range of Bingham’s argument was wide.


Sir, if the persons thus excluded from the right to maintain any suit in the state of Oregon were not citizens of the United States; if they were not natives born of free parents within the limits of the Republic, I should oppose this bill; because I say that a State which, in its fundamental law, denies to any person, or to a large class of persons, a hearing in her courts of justice, ought to be treated as an outlaw, unworthy [of] a place in the sisterhood of the Republic. A suit is the legal demand of one’s right, and the denial of this right by the judgement of the American Congress is to be sanctioned as law! But, sir, I maintain that the persons thus excluded from the State by this section of the Oregon constitution, are citizens by birth of the several states, and therefore are citizens of the United States, and as such are entitled to all of the privileges and immunities which are the rights of life and liberty and property; and their due protection in the enjoyment thereof by law; and therefore I hold this section for their exclusion from the State and its courts, to be an infraction of that wise and essential provision of the national Constitution … “The citizens of each state shall be entitled to all privileges and immunities of citizens in the several states.”



Bingham went on to make some crucial distinctions. Equality was different from capacity. Equality did not entitle Negroes to the right to vote, for example:


Nobody proposes or dreams of political equality any more than of physical or mental equality. It is as impossible for men to establish equality in these respects as it is for “The Ethiopian to change his skin.” Who would say that all men are equal in stature, in weight, and in physical strength; or that all are equal in natural mental force, or in intellectual acquirements? Who, on the other hand, will be bold enough to deny that all persons are equally entitled to the enjoyment of the rights of life and liberty and property; and that no one should be deprived of life or liberty, but as punishment for crime; nor of his property, against his consent and without due compensation?



No one might have been that bold at the 1787 convention, or in 1791, when the Bill of Rights was ratified. By the time Bingham spoke, many of his listeners were prepared to make just that denial with respect to slaves, and he knew it. But he was not ready to yield the floor. He hammered his points home:


… I cannot, and will not, consent that the majority of any republican state may, in any way, rightfully restrict the humblest citizen of the United States in the free exercise of any one of his natural rights; those rights common to all men, and to protect which, not to confer, all good governments are instituted; and the failure to maintain which inviolate furnishes a sufficient cause for the abrogation of such government; and, I may add, imposes a necessity for such abrogation, to the construction of the political fabric on a juster basis, with surer safeguards.

… The equality of all to the right to live; to the right to know; to argue and to utter, according to conscience; to work and enjoy the product of their toil, is the rock on which that Constitution rests—its sure foundation and defense… . The charm of that Constitution lies in the great democratic idea which it embodies, that all men, before the law, are equal in respect of those rights of person which God gives and no man or state may rightfully take away.… Before your constitution, sir, as it is, as I trust it ever will be, all men are sacred, whether white or black, rich or poor, wise or simple.21



All this is pure Locke, and, at least to pre-Wills understanding, pure Jefferson. Bingham’s language echoes the Declaration at several points. His speech included a long discussion of political rights and of his distinction between equality in political rights and equality in what Jefferson called the endowments of body and mind. Bingham’s analogy, referring as it does to black people, is telling, perhaps more telling than he realizes. He makes it clear that equality does not depend on capacity, but on divine endowment. People are equal because they were made that way, though there are extreme inequalities among human beings in almost every attribute.

Bingham still held these views at the end of the Civil War, and he wrote them into a draft of an amendment he conceived of as “declaratory” of what was already in the Constitution.22 This thesis was derived from what had gone before: from the arguments of Weld, Birney, Stewart, and the others, from the notion that the Constitution embodied the Declaration and its principles.

Bingham made that speech just two years before the war began. By then this antislavery argument had been twenty years in the making. During that time, proslavery reaction had produced arguments about humankind and about government which predictably stood in clear contradiction to those I have been examining. If the abolitionists had a theory, the South produced an antitheory, and these two arguments continue to influence and to confound our thinking about equality.

The Southern Antitheory

Ultimately, people did stand up to endorse slavery. And many of them argued intelligently and lucidly. Proslavery thought divides itself into two chronological phases, which may be called the moderate and the extreme.23 In fact, it might reasonably be suggested that these were the second and third phases, and that the first, in the 1770s and 1780s, was a latent or dormant phase. If so, the three phases correspond roughly to the vigor and effectiveness of the opposition. The harder the attack, the stronger became the defense.

Up to the 1830s, most defenders of slavery stressed moderation and compromise, and focused more on discussion of various means of gradual emancipation than on a positive endorsement of slavery itself. The change in tone and content was not due solely to the new antislavery militancy. An important turning point was the debates in the Virginia legislature in the winter of 1831–32, in which several proposals, including one for expatriation, were defeated. Thomas R. Dew, a professor at the College of William and Mary, published a review of the debates which contains the last of the moderate proslavery arguments. Defending the legislature’s failure to act, Dew dwelt on the prohibitive cost of deporting the ex-slaves, of shifting from slave to free labor, and of compensating former masters (all parties assumed that compensation would be necessary, whatever policy was chosen). A minor theme is the danger of inciting slave insurrection by building false hopes. Only after developing these points at some length did Dew make this revealing statement:


It is said slavery is wrong, in the abstract at least, and contrary to the spirit of Christian principles. To this we answer as before, that any question must be determined by its circumstances, and if, as really is the case, we cannot get rid of slavery without producing a greater injury to both the masters and slaves, there is no rule of conscience or revealed law of God which can condemn us. The physician will not order the spreading cancer to be extirpated, although it will eventually cause the death of his patient, because he would thereby hasten the fatal issue.24



Except for that passage, Dew and the abolitionists were arguing past one another. If there is something cold-blooded about a defense of oppression couched primarily in terms of profit and loss, it is not a type of argument with which twentieth-century Americans can claim to be unfamiliar. At any rate, “cancer” was not a metaphor for slavery that appealed to later southern writers. From the 1830s to the Civil War, the defenses became more aggressive. Three writers typical of this period are George Fitzhugh and Edmund Ruffin of Georgia and one of America’s most eminent political thinkers, John C. Calhoun of South Carolina.

The debate over slavery ranged over every issue that had any relation to it. No legal, political, moral, biblical, social, psychological, economic, or practical argument that could advance either side was ignored, and no argument was left unanswered, although apparently neither side deigned to read the other.25 The proslavery response to abolitionist constitutional theory belongs to the last, militant phase of the debate. A response it is, indeed; it attacks the core of that theory, its reliance on the Declaration of Independence. Thus, as the abolitionists give us a theory of equal protection, the southerners give us an antitheory.

Fitzhugh and Calhoun, in particular, squarely confronted the theory. They did not try to reconcile slavery with the Declaration—no one ever had any success with that enterprise—nor did they make a liter-alist argument that the Declaration was not part of the Constitution. Instead, they denied the Declaration’s “self-evident” truths. Calhoun put it this way:


It is a great and dangerous error to suppose that all people are equally entitled to liberty. It is a reward to be earned, not a blessing to be gratuitously lavished on all alike—a reward reserved for the intelligent, the patriotic, the virtuous and deserving;—and not a boon to be bestowed on a people too ignorant, degraded and vicious, to be capable either of appreciating or of enjoying it. Nor is it any disparagement to liberty, that such is, or ought to be the case. On the contrary, its greatest praise,—its proudest distinction is, that an all-wise providence has reserved it, as the noblest and highest reward for the development of our faculties, moral and intellectual… .

These great and dangerous errors have had their origin in the prevalent opinion that all men are born free and equal;—than which nothing can be more unfounded and false. It rests upon the assumption of a fact, which is contrary to universal observation, in whatever light it may be regarded. It is, indeed, difficult to explain how an opinion so destitute of all sound reason, ever could have been so extensively entertained.26



Thus men are neither created equal nor endowed with natural rights. Any human rights have to be earned, by wisdom, virtue, loyalty, industry, or some combination of these qualities. Apparently these rights are earned not by individuals, but by racial groups; it seems to follow that all whites in America enjoy rights, and no blacks do—at least, no slaves. And apparently the degree of merit needed to earn them is that already displayed by whites, or at least by adult male whites. But the important point to be gleaned from Calhoun is that there was a clear split between those like him, who viewed equality as an earned attribute, and those like Bingham, who regarded it as a given entitlement. That strain of American political thought which emphasizes similarities and abilities appears to belong not to the framers of the Fourteenth Amendment, but to their enemies, and thus to be an antitheory to the theory.

Slavery and Rights in the Supreme Court

William Lloyd Garrison was often accused of being extreme and unrealistic in his views on the Constitution. But ultimately he was proved right, on two counts. First, the pre-Civil War Constitution did support slavery. Second, abolition could not be achieved under this Constitution through accommodation and compromise.27 It is customary to assign much of the blame for those two developments to the Supreme Court, specifically to its decision in Dred Scott v. Sand-ford. That ruling, as we shall see, did indeed go to unnecessary extremes. But two earlier decisions had greater impact. The first, Barron v. Baltimore, had nothing whatever to do with slavery. But at least for the precedent-bound, it destroyed the one solid textual argument the antislavery movement had. The second case was Prigg v. Pennsylvania, decided in 1842. These decisions indicate that experienced judges, applying their education, expertise, and lawyerly outlook to the question, were likely to reach only one result, no matter how they personally felt about slavery.28

The one constitutional provision that appeared, on its face, absolutely to forbid slavery was the due-process clause of the Fifth Amendment. It is hard to improve on Stewart here. American slavery was a deprivation of liberty without due process of law. Barron v. Baltimore concerned another part of this amendment, but its principles applied to the Bill of Rights in general. Barron, a wharf owner whose property had been rendered worthless when the city had diverted streams, claimed that his property had been taken without just compensation. But Chief Justice John Marshall, speaking as usual for a unanimous Court, declared that the Bill of Rights was binding on Congress alone, not on states or localities. The First Amendment did seem to demand that conclusion (“Congress shall make no law …”), but the rest of the Bill of Rights, including the Fifth Amendment, was worded in the passive voice, so that it was not clear whose powers they restricted. Marshall, however, insisted that when the Constitution meant to restrict the states, it said so clearly, as in Article I, Section 10: “No state shall … pass any Bill of Attainder, ex post facto Law, or Law impairing the Obligation of Contracts.” Otherwise, prohibitions referred only to the federal government, however they were phrased, as in Article I, Section 9: “No Bill of Attainder or ex post facto Law shall be passed.”29 Whatever the merits of this mode of construction (which would, incidentally, leave the states free to deny writs of habeas corpus), it also applied to the due-process clause. If the states were not bound by that clause, no challenge to slavery could be made on those grounds.

Nine years later, in Prigg, the Court ruled unanimously in favor of a slave owner. Seven of the nine justices wrote opinions. Some did go to extremes—and the extremes boded ill for future years—but extremists and moderates all voted the same way.

Margaret Morgan, owned by Margaret Ashmore of Maryland, had escaped to Pennsylvania. Edward Prigg, Ashmore’s lawyer, got a warrant from a Pennsylvania magistrate, captured Morgan, and took her before the same magistrate, who refused to order her extradition. (As will become clear, this apparently irrational judicial behavior was justifiable.) Prigg then returned the slave, by force, to her owner. He was tried and convicted under a Pennsylvania law forbidding the kidnapping of Negroes for the purpose of forcing them into slavery in another state. Prigg challenged the law on two grounds: first, that it violated the service-or-labor clause; and second, that Congress had preempted the field by a 1793 law that established procedures for the extradition of fugitive slaves, and under which the hapless magistrate had issued his original warrant.

The attorney general of Pennsylvania made a statement that startles the twentieth-century reader. He declared that the case “was one of amity, of concord, on the part of Pennsylvania and Maryland, which were the real and substantial parties. They came into that Court to try a great question of constitutional law.” So Prigg, like Dred Scott, was a test case, and the lawyer had no qualms about telling the Court so. That in itself would be a red flag to modern justices, but the Court’s opinion referred to it quite calmly.30

The lawyers for Pennsylvania did not make arguments like those of Weld, Birney, and Bingham. Instead, they concentrated on interpretations of the service-or-labor clause and questions of state and federal power. Justice Joseph Story, as spokesman for the Court, rejected both sets of arguments, even though he himself was opposed to slavery.31 He was unimpressed by Pennsylvania’s notion that the constitutional provision was only a statement that masters had the right to seize their fugitive slaves. The words “shall be delivered up on Claim of the Party to whom such Service or Labor may be due” implied duties for third parties: “Now, we think it exceedingly difficult, if not impracticable, to read the language and not to find, that it contemplated some further remedial redress than that which might be made by the owner himself.”32

It is hard to reject this piece of textual interpretation. No justice did object to it. Story’s contention that the 1793 act had deprived the states of any power to regulate the disposition of fugitive slaves, however, did bother Chief Justice Roger B. Taney and Justice Peter Daniel, but only because it would have precluded the states from assisting in the capture of fugitives.33 (It is not clear how this conclusion follows, as the magistrate’s first order appears to have been rendering just such assistance.)

This ruling “in historical importance far outweighed the Dred Scott decision of 1857, because it invalidated all efforts of the Northern states to protect the civil rights and the liberties of an important class of persons under their jurisdiction.”34 All the Court needed for its ruling was the service-or-labor clause, and its interpretation was fairly straightforward. What was more interesting—and even more troubling—was the way three justices—Story, Taney, and Smith Thomp-son—wrote about slaveholders’ rights. Story insisted that the clause “contains a positive and unqualified recognition of the right of the owner in the slave, unaffected by any state law or legislation whatsoever.” That, he said, was its historic purpose. Given the trepidation with which the framers had approached this issue, this conclusion seemed dubious, but the justices liked it. Only John McLean seemed wary: “That the Constitution was adopted in a spirit of compromise, is a matter of history … the Constitution, as it is, cannot be said to have embodied in all its parts, the particular views of any great section of the Union.” Taney insisted that the clause imposed on the states the positive duty—not, as in the 1793 law, the option—to enforce this right. For Thompson, the clause “affirms, in the most unequivocal manner, the right of the master to the service of his slave, … [and] prohibits the states from discharging the slave from such service by any law or regulation therein.”35

This was precisely the kind of generous construction the Marshall Court had refused to give Fifth Amendment rights, also worded in the passive voice and also vulnerable to frustration by the states. Marshall might also have pointed out that if the clause had been intended as a guarantee of right, it not only was phrased in a peculiar way but was in an odd place. Surely it belonged in Article I, Section 10. If it was an affirmation of rights, it was hardly unequivocal. And it was all beside the point anyway, since the language of the service-or-labor clause effectively killed the Pennsylvania law. There was no need to refer to rights. All that was necessary was a narrowly worded opinion, but, just as Marshall had often done, Story chose to write a broad, sweeping one. Slave owners’ property rights thus got the kind of ringing affirmation that the First Amendment needed eighty more years to get. In its decision in Prigg, the Court made clear where its constitutional sympathies lay.36

The Dred Scott decision does not require lengthy analysis here. Like Barron and Prigg, it is dead now, and much has been written about it. I quote from it because, in the light of the foregoing discussion, Chief Justice Taney’s views emerge not only as prejudiced but, as a matter of interpretation, simply wrong.

Dred Scott represented a victory for the extremists in Prigg. In voiding the Missouri Compromise and declaring that a Negro was not a citizen within the meaning of the Constitution, the Court echoed the antitheory as propounded by Calhoun.


It is difficult at this day to realize the state of public opinion in relation to that unfortunate race, which prevailed in the civilized and enlightened portions of the world at the time of the Declaration of Independence, and when the Constitution of the United States was framed and adopted. But the public history of every European nation displays it in a manner too plain to be mistaken.

They had for more than a century before been regarded as beings of an inferior order, and altogether unfit to associate with the white race, either in social or political relations; and so far inferior, that they had no rights which the white man was bound to respect; and that the negro might justly and lawfully be reduced to slavery for his benefit. He was bought and sold, and treated as an ordinary article of merchandise and traffic, whenever a profit could be made by it. This opinion was at that time fixed and universal in the civilized portion of the white race. It was regarded as an axiom in morals as well as in politics, which no one thought of disputing, or supposed to be open to dispute; and men in every grade and position in society daily and habitually acted upon it in their private pursuits, as well as in matters of public concern, without doubting for a moment the correctness of this opinion.37



This passage is offered not as an expression of Taney’s own opinion, but as a statement of the framers’ views. Indeed, it hints that opinion had become rather more enlightened. As a history of ideas, it is particularly vulnerable. “Fixed and universal” gives it away. For the opinions that Taney so labeled had not been held by Jay or Hamilton or Gouverneur Morris, or even by Jefferson. Many people had thought of disputing them; indeed, no one was eager to express them. Taney may have given an accurate statement of the views of one section of the country in 1857, but to attribute those views to the entire “civilized world” in 1776 and 1787 is to read history backward.38 It is instructive to compare this passage with Dew’s defense of slavery—or, for that matter, Aristotle’s. By 1857 opinion on both sides of the issue had crystallized, and the Court—first inevitably, then enthusiastically—had come down on the side of slavery.

The main intellectual difference between the opponents and the supporters of slavery was a difference in political philosophy. The antislavery theory of equality, derived from the Declaration and its belief that all were equally entitled to rights, was countered by a southern antitheory, which rejected the principles of the Declaration and insisted that equal status had to be earned. The main difference between the opponents of slavery and the pre-Civil War Court, however, pertained not to philosophy but to modes of constitutional interpretation. Even justices who opposed slavery went about their task of adjudication in ways that dictated proslavery results. Single-clause interpretation and stare decisis had become the dominant modes. Perhaps that is unfortunate; perhaps, had the justices approached the Constitution as Stewart, Birney, Weld, and Bingham did, slavery might have ended without war. But the justices’ methods led to conclusions that favored masters over slaves. Antislavery jurists paid no great deference to precedent, nor did they confine themselves to clause-bound exegesis. These men favored structural and transcendent modes of interpretation, which allowed the conclusion that the Constitution forbade slavery.

If compromise under the Constitution had ever been possible, after Dred Scott it was so no longer. But this eventuality was due not only to Dred Scott, but to what had gone before. The Constitution, as written and as interpreted, endorsed slavery. Thus it came down on the side of antitheory. Both civil war and constitutional amendment proved necessary for change. When the constitutional change came, the Congress that enacted it recurred to the arguments of antislavery, and made an unambiguous choice for theory in preference to antitheory.
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Equality and the Reconstruction Congress

Anyone who approaches the legislative history of the Fourteenth Amendment in order to glean new interpretations must do so with unease. The warnings I mentioned in Chapter 1 still apply; it is impossible to state with much assurance what any measure “intended.” Scholars can trace the amendment to antislavery jurisprudence, identify abolitionists among the framers, and find the phrase “equal protection” in antislavery argument, but it is no more possible to prove that the Fourteenth Amendment enacted the Declaration of Independence than it is to validate either Carl Becker’s or Garry Wills’s interpretation of the Declaration itself. Showing that people said certain things or were in certain places at certain times, or that they read certain books or had certain associates, is not conclusive proof of any line of intellectual influence. Identifying Thaddeus Stevens, for example, among the second generation of Theodore Weld’s disciples does not prove that he thought exactly as Weld, Birney, or anyone else did. Certainly he had a different task. This kind of information does, however, tell us what kinds of forces may have influenced the framers’ thought, and permits qualified inferences about the roots of their ideas. If the authors of the amendment had been the lawyers who argued Prigg and Dred Scott before the Court, the amendment would have a different history.

Not only do we not know quite how members of the Joint Committee of Fifteen on Reconstruction, such as Bingham and Stevens in the House or William Pitt Fessenden and Jacob Howard in the Senate, connected their ideas to their amendment, but we know still less about what the quieter members of Congress who voted for it and the state legislators who ratified it thought they were enacting. The legislative history makes it clear that even the articulate members of Congress did not mean the same thing by those provisions. That is one reason why it is so hard to determine whether a given practice was or was not meant to be forbidden. It is important to remember that legislators are often less interested in interpreting a bill than in either passing or defeating it. Their remarks tend to be positive or negative arguments, not authoritative glosses. Legislative debates are not Socratic dialogues; good points go unanswered, and arguments get made imperfectly. The debates on the Fourteenth Amendment in particular are frustrating not only because of these factors but because Section 1 got relatively little attention; Sections 2 and 3, pertaining to representation, suffrage, and the treatment of former Confederates, provoked far more debate.1

Another reason for caution in this task has to do with the secondary sources on the Fourteenth Amendment. This is a topic on which much excellent work has already been done.2 The justification for yet another try is that most of this scholarship predates the developments that concern us here. That which is recent is often simply wrong.3 But because so much work has been done, my exploration of the subject will be limited to questions that bear on the new developments.

The equal-protection clause cannot be read in isolation from the rest of the Fourteenth Amendment. As the debates suggest, “the three clauses of Section 1 are mostly but not entirely duplicatory… . [They] refer to the protection or abridgement of natural rights.”4 The amendment, in its turn, can usefully be studied only in the wider context of Reconstruction laws. “Viewed as a unit,” Richard Kluger has written, “the decade of legislation beginning with the adoption of the Thirteenth Amendment in 1865 and culminating in passage of the Civil Rights Act of 1875, may reasonably be said to have closed the gap between the promise of the Declaration and the tactful tacit racism of the Constitution.”5

These acts and amendments were all linked. In particular, to begin with, “the one point on which historians of the Fourteenth Amendment agree, and, indeed, which the evidence places beyond cavil, is that [it] was designed to place the constitutionality of the Freedmen’s Bureau and civil rights bills, particularly the latter, beyond doubt … . The doubt related to the capacity of the Thirteenth Amendment to sustain this far-reaching legislative program.”6 The Thirteenth Amendment, passed by Congress in January 1865 and ratified in December, had abolished slavery. Congress had established the Freedmen’s Bureau in March of that year with broad powers as the temporary guardian of former slaves.

On January 5, 1866, Senator Lyman Trumbull of Illinois introduced amendments to this law and a new civil rights bill. The original version of this bill provided that “there shall be no discrimination in civil rights or immunities among the inhabitants of any state or territory of the United States on account of race, color, or previous condition of slavery.”7 The Senate did pass this version, but later the broad “no discrimination” language was dropped, partly because some legislators felt it exceeded the Thirteenth Amendment’s grant of power and partly because John Bingham and others apparently thought the Fourteenth Amendment would fill the gap.8

As passed, both the civil rights and amended Freedmen’s Bureau bills contained identical lists of guaranteed rights. Section 1 of the Civil Rights Bill provided “that all persons born in the United States and not subject to any foreign power, excluding Indians not taxed, are hereby declared to be citizens of the United States; and such citizens, of every race and color, without regard to any previous condition of slavery or involuntary servitude, except as punishment for crime whereof the party shall have been duly convicted, shall have the same right, in every State and Territory of the United States, to make and enforce contracts, to sue, be parties, and give evidence, to inherit, purchase, sell, hold, and convey real and personal property, to full and equal benefit of all laws and proceedings for the security of person and property, as is enjoyed by white citizens.”9 Each bill met, but survived, a stronger threat than judicial review: a veto by President Andrew Johnson. While the Fourteenth Amendment was in preparation, the vetoes had not yet been overridden.

The scope of the Fourteenth Amendment is of course not identical to or limited by these two laws.10 It is closely related to them; to the Thirteenth Amendment; and, since the suffrage question would come up during the debates, to the Fifteenth Amendment. It is also connected to the Ku Klux Klan Act of 1871, Charles Sumner’s ill-fated civil rights bill of 1874, and the weakened version of that bill which became the 1875 act; the debates on these bills include extensive discussions of the meaning of the amendment they were designed to enforce. Therefore, my analysis will draw not simply on the Fourteenth Amendment’s legislative history, but on the whole body of Reconstruction debates.

Some chronology will be helpful at this point.11 A joint congressional committee was appointed in December 1865, primarily at the insistence of the famous Radical Republican from Pennsylvania, Thaddeus Stevens. This step was a victory for Stevens over the president, whose Reconstruction plans were more moderate, or at least less aggressive. Stevens and John Bingham of Ohio were the most prominent congressmen on the committee. In the Senate, Jacob Howard of Michigan shared many of their views, but Fessenden of Maine, the committee’s chairman, who may have assumed this task to keep Sumner off the committee, exerted a powerful moderating influence.12 The “real moderating force,” however, was probably “that anything more extreme than the Fourteenth Amendment as it is would not be sustained by the people.”13 The committee accomplished two tasks: it held hearings on the condition of freed slaves in the South, and it wrote the Fourteenth Amendment.

The effective authors of Section 1 were Bingham, Stevens, Sumner, and Trumbull. The equal-protection language was derived in part from Sumner’s argument as counsel for the plaintiff in Roberts v. Boston, an early school segregation case. There Sumner derived from the Massachusetts Constitution, the French Constitution of 1793, and various classical and Enlightenment writers the notion that “according to the spirit of American institutions, all men, without distinction of color or race, are equal before the law.”14 In the Thirty-eighth Congress, Sumner had drafted a constitutional amendment declaring that “all persons are equal before the law, so that no person can hold another as a slave,” but this language was not incorporated into the Thirteenth Amendment.15

Bingham drew on both Sumner’s ideas and Trumbull’s laws in drafting Section 2. The phrase “equal protection,” however, was his own. It first appears in a speech before the House in 1857: “It must be apparent that the absolute equality of all, and the equal protection of each, are principles of our Constitution.”16 He included the phrase in each of his drafts of the amendment, with one exception. His first, on December 6, 1865, read: “Congress shall have power to pass all necessary and proper laws to secure to all persons in every state of the Union equal protection in their rights, life, liberty, and property.” This wording was considered along with an alternative draft by Stevens: “All national and state laws shall operate impartially and equally on all persons without regard to race or color.”17

Stevens’ draft appears on its face, and was intended, to include Negro suffrage.18 Bingham was willing to support this idea, but not everyone on the committee was. A subcommittee draft of January 20, 1866, combined the crucial elements of both versions: “Congress shall have the power to make all laws necessary and proper to secure to all citizens of the United States, in every State, the same political rights and privileges; and to all persons in every State equal protection in the enjoyment of life, liberty, and property.”19

A week later there occurred a change for which no historian has found an explanation. Bingham, for the subcommittee, reported this version: “Congress shall have the power to make all laws which shall be necessary and proper to secure to all persons in every State full protection in the enjoyment of life, liberty, and property, and to all citizens in the United States in any State the same immunities and also equal political rights and privileges.”20 The most significant difference is the substitution of “full” for “equal.” This draft lasted only a week. Some scholars have suggested that “equal” and “full” are synonymous here.21 That reading is not without difficulties; as Raoul Berger has pointed out, if several people get half a glass of something, everybody gets an equal serving but nobody gets a full serving.22 If everyone gets a full glass, however, all get an equal serving; full protection for all is equal protection even though the converse is not necessarily true. Bingham may well have used the two adjectives interchangeably.

The January 27 draft was rejected by the full committee. On February 3, a fourth Bingham draft was voted out. This version gave Congress “the power to make all laws necessary and proper to secure to the citizens of each State all privileges and immunities of citizens in the several States, and to all persons in the several states equal protection in the rights of life, liberty, and property.”23 Later that month, this draft was introduced by Fessenden in the Senate and by Bingham in the House.24

Before the senators got to it, they were claimed by other business: the presidential vetoes, first of the Freedmen’s Bureau Bill on February 19 and then of the Civil Rights Bill on March 27. The House had some objections to the committee bill. On February 27 and 28, several moderate Republicans worried that the amendment would give Congress too much power. Giles Hotchkiss of New York recommended that it be redrafted as a limitation on state powers, making, perhaps disingenuously, an argument that appealed to the Radicals: “… your legislation upon the subject would depend upon the political majority of Congress… . But now, when we have the power in the Government, the power in this Congress, and the power in the States to make the Constitution what we desire it to be, I want to secure those rights against accidents, against the accidental majority of Congress.”25 The House voted to postpone decision. “The Amendment was left to brew for six weeks.”26

Stevens had not given up on suffrage. He took advantage of the postponement; in April he sent the committee a draft prepared by Robert Dale Owen, which restated the ban on racial discrimination and provided for suffrage by 1876.27 Bingham offered a friendly amendment: “nor shall any State deny to any person within its jurisdiction the equal protection of the laws nor take private property for public use without just compensation.”28 This draft was defeated.

Bingham then introduced this version, which was reported out by the committee on April 30: “Section 1. No State shall make or enforce any law which shall abridge the privileges or immunities of citizens of the United States; nor shall any State deprive any person of life, liberty, or property, without due process of law; nor deny to any person within its jurisdiction the equal protection of the laws.”29 This version passed, with a sentence clarifying state and national citizenship inserted at the beginning. Section 5 effectively put in most of what Hotchkiss had gotten out: “Congress shall have the power to enforce, by appropriate legislation, the provisions of this article.” This version was passed by the Senate on June 8 and by the House on June 13. Just over two years later, on July 27, 1868, the amendment was ratified.

What questions can be asked of this voluminous material that will help us deal with the claims of the 1980s? Three questions, I think, are crucial. First, what emerge as the foundations of the guarantee of equality? Put another way, why did Congress want to ensure equal protection? Second, what people, or groups, did the guarantee include, and whom did it exclude, and why? Third, can anything new be learned about what rights or interests the amendment did or did not protect? This third question is another version of a large question that has dominated much twentieth-century scholarship: what might be called the desegregation or Brown I question, or, still earlier, the incorporation or Adamson v. California question.30 (I exclude, as tangential to this study, a fourth significant problem: the “state action” or Shelley v. Kraemer question.)31

Reconstruction Jurisprudence

The first question is the largest and most complex of the three. If the original Stevens draft had been the one approved by Congress and the states, we would know what kinds of state action were forbidden: any that were based on race or color. The Bingham version is not so specific. Therefore, to find out who and what were included, we need to know something about the principles behind the amendment.

The present doctrine implies that the equal-protection clause was meant to forbid two kinds of legal classifications. First, those that are arbitrary and irrational are precluded. Second, those that are “suspect” are presumed to be invalid; that is, either those based on permanent characteristics that the individual cannot control and that have little connection with individual abilities, or those directed against disadvantaged minorities, or both. If this interpretation were accurate, we might expect to find statements in the debates to that effect. But in fact there are very few such statements. We find several instances of arguments of another sort entirely.

The best interpretation of the Fourteenth Amendment grew around and out of Brown I. Dating from the 1950s and 1960s, this interpretation was the work primarily of Jacobus ten Broek, Howard Jay Graham, and Alfred H. Kelly, a group that nicely joins law, political science, and history.32 These scholars maintained that the Reconstruction amendments were intended to write into the Constitution the principles of equality and natural rights contained in the Declaration.


The clause on equal protection of the laws had almost exclusively a substantive content… . Protection of men in their fundamental or natural rights was the basic idea of the clause; equality was a modifying condition. The clause was a confirmatory reference to the affirmative duty of government to protect men in their natural rights. This established its absolute and substantive character, though the use of the word “equal” would seem to give the clause a comparative form. Equal denial of protection, that is, no protection at all, is accordingly a denial of equal protection. The requirement of equal protection of the laws cannot be met unless the protection of the laws to men in their natural rights was the sole purpose in the creation of government. This being so, the phrase “No State shall … deny” becomes a simple command: “Each state shall supply,” and the whole clause is thus understood to mean: “Each State shall supply the protection of the laws to men in their natural rights, and the protection shall always be equal to all men.” It was because the protection of the laws was denied to some men that the word “equal” was used. The word “full” would have done as well.33



These conclusions might, under some circumstances, be suspect, since two of these writers, Graham and Kelly, were involved in preparing the historical brief for the plaintiffs in Brown. But none of their published work partakes of “law-office history,” and the argument made goes far beyond what was required to overturn segregation. My own examination of the primary sources convinces me that ten Broek, Graham, and Kelly were right; and this conclusion has profound implications for the problems I deal with.

Even those who did not reach such sweeping conclusions—Alexander M. Bickel, for example, who as Justice Frankfurter’s law clerk researched a long memorandum for him on this issue—found the amendment’s language flexible enough to bear such an interpretation. “May it not be that the Moderates and the Radicals reached a compromise permitting them to go to the country with language which they could, where necessary, defend against damaging alarms raised by the opposition, but which at the same time was sufficiently elastic to permit reasonable future advances?”34 Raoul Berger’s study, published in 1977, rejects the natural rights thesis, but its argument is confused and ultimately wrong. Berger has two theses, which he does not clearly distinguish. Through much of his book he seems to argue that the scope of the Fourteenth Amendment is limited to those rights that its authors explicitly included and those practices they explicitly forbade. Therefore, Berger insists, since no one argued in 1866 that de jure segregation was prohibited, it is constitutional. This is a basic misunderstanding of the nature of constitutional interpretation.35

But lurking behind this argument is a more subtle one, which deserves more attention. Berger insists that Congress intended to enact not the principles of the Declaration, but a specified set of rights derived from Blackstone, from Corfield v. Coryell, an 1823 case construing the privileges-and-immunities clause of Article IV, section 2, and from the Civil Rights Act of 1866.36 Probably because Berger does not separate his two arguments, this one is never fully explored. But it, too, is fallacious.

His dismissal of the natural rights argument depends primarily on his assessment of the characters of its proponents: Bingham was a “muddled thinker,” Sumner was widely regarded as a fool, and Stevens was roundly hated; the really influential framers were such moderates as Trumbull.37 It is true that, to put it mildly, the Radicals had their detractors—none of what Berger says is new to anyone acquainted with this history—and that the moderates’ votes were necessary to pass the amendment. But it is also true that Bingham and Stevens got the amendment written; that Bingham was in Sumner’s intellectual debt; that Bingham and Jacob Howard were the provision’s floor leaders; and that the debates are shot through with the sort of language Berger discounts.38 The argument is intriguing, but it is not supportable.

“Slavery is so odious a concept,” Graham wrote,


that we are apt to forget that essentially it was a system of race discrimination and a denial of the protection of law. Slavery rested on and sanctioned prejudice; it made race and color the sole basis for accord or denial of human rights. Human chattelization was the worst aspect of it, but the racial criterion affected every phase of life and human contact. The institution stigmatized even those who had been emancipated from it. This was the fundamental problem faced by the framers of the Fourteenth Amendment. Slavery had ended, but the roots and forms of prejudice and discrimination lay untouched.39



The debates provide some support for Graham’s statement, but for most speakers, what made the discrimination so odious was not that it based classification on race as opposed to some other characteristic, but that it deprived any persons of their rights. Only once, and then briefly, did a speaker articulate anything like the “permanent characteristics” version of suspect classification with respect to race. In 1868, Sumner, defending Negro suffrage, said:


Age, education, residence, property, all these are subject to change; but the Ethiopian cannot change his skin. On this last distinctive circumstance I take my stand. An insurmountable condition is not a qualification but a disfranchisement. Admit that a state may determine the ‘qualifications’ of electors, it cannot, under this authority, arbitrarily exclude a whole race.

Try this question by examples. Suppose South Carolina, where the blacks are numerous, should undertake to exclude the whites from the polls, on account of “color”; would you hesitate to arrest this injustice? … Suppose another State should gravely declare, that all with black eyes should be excluded from the polls; and still another should gravely declare that all with black hair should be excluded from the polls, I am sure that you would find it difficult to restrain the mingled derision and indignation which such a pretension must excite. But this fable pictures your conduct.40



But Sumner’s congressional colleagues did not stress the immutability and alleged arbitrariness of racial classifications. Presumably they agreed with Sumner on the first point. But one of the most striking features of the debates is the lack of agreement on the second point. Indeed, if any consensus existed in this regard, it was that Negroes were inferior to whites. Berger is irrefutable on this point: “The North was shot through with Negrophobia … [and] the Republicans, except for a minority of extremists [sic], were swayed by the racism that gripped their constituents.”41 But Berger errs in concluding that this racism proves that the Republicans did not intend to enact a broad guarantee of equality. He has fallen into the trap of assuming that arguments for equality must rest on beliefs about merit; and, as we shall see, that was not how the Reconstructionists thought.

The record often juxtaposes the abolitionists’ theory to Calhoun’s antitheory. More than once Democrats expounded on the inherent inferiority of Negroes. One of the clearest such statements comes from Representative Benjamin Boyer of Pennsylvania, in a debate over voting rights in the District of Columbia:


If the peculiarities I have mentioned [color, odor, skull volume, face] are the outward badges of a race by nature inferior in mental caliber, and lacking that vim, pluck, and poise of character which give force and direction to human enterprise … then the Negroes are not the equals of white Americans, and are not entitled by any right, natural or acquired, to participate in the Government of this country. They are but superficial thinkers who imagine that the organic differences of the races can be obliterated by the education of the schools. The qualities of races are perpetuated by descent.42



The Republicans could have answered these arguments in several ways. Two modes of response to charges of racial inferiority had been popular since the previous century: the argument from gifted individual Negroes and the environmentalist defense.43 The former argument does not appear in the debates, and the latter does so infrequently. It was made, interestingly, in response to Boyer by a fellow Pennsylvanian, Glenni Scofield.44 The most frequent counterargument, however, emphasized inherent rights, independent of capacity.

Bingham’s speech on the admission of Oregon, from which I quoted in Chapter 3, is an example of this kind of argument. Just a year later, an exchange between Senator Jefferson Davis of Mississippi, later president of the Confederacy, and Henry Wilson of Massachusetts, later vice-president under Grant, illustrates the underlying argument and counterargument. The Senate was considering an appropriation for public schools in the District of Columbia, whose population, then as now, was predominantly black. The interchange proceeded like this:


davis: … the inequality of the white and black races—stamped from the beginning, marked in degree and prophecy—[is] the will of God … .

wilson: I believe in the equality of rights of all mankind. I do not believe in the equality of the African race with the white race, mentally or physically, and I do not think morally. I do not believe in the equality of the Indian race with us, but upon the questions simply of equality of rights I believe in the equality of all men of every race, blood, and kindred.

davis: When the Senator says “equality of rights of all men,” does he mean political and social rights—political and social equality?

wilson: I believe that every human being has the right to his life and to his liberty, and to act in this world so as to secure his own happiness. I believe, in a word, in the Declaration of Independence; but I do not, as I have said, believe in the mental or physical equality of some of the races, as against this white race of ours.

davis: Then the Senator believes, and he does not believe…. He believes in the Declaration of Independence, and intimates that he means by that all men are equal; but he immediately announces that there is a difference between the two races.

wilson: Well Mr. President, I believe there are a great many men in the world of the white race inferior to the Senator from Mississippi, and I suppose there are quite a number superior to him; but I believe that he and the inferior man and the superior have equal natural rights.45



As explanation of the Fourteenth Amendment, this argument might seem premature, except for the fact that later debates echo it, and Wilson used the same rhetoric in support of Reconstruction laws. On January 22, 1866, the Freedmen’s Bureau Bill produced this exchange between him and Edgar Cowan, a conservative Republican from Pennsylvania.


wilson: We demand that by irreversible guarantees no portion of the population of the country shall be degraded or have a stain put upon them… .

cowan: The honorable Senator from Massachusetts says that all men in this country must be equal. What does he mean by equal? Does he mean that all men in this country are to be six feet high, and that they shall all weigh two hundred pounds, and that they shall all have fair hair and red cheeks? Is that the meaning of equality? Is it that they all shall be equally rich and equally jovial, equally humorous and equally happy? What does it mean?

wilson: … Why are these questions put? Does he not know precisely and exactly what we mean? Does he not know that we mean that the poorest man, be he black or be he white, that treads the soil of this Continent, is as much entitled to the protection of the law as the richest and proudest man in the land?

The Senator knows what we believe. He knows that we had advocated the rights of the black man because the black man was the most oppressed type of toiling man in this country.46



Throughout the debates, the Republicans argued from the notion that human beings were entitled to rights, regardless of their particular abilities. Notwithstanding Calhoun, and certain Democrats who followed him into Congress, equal rights did not have to be earned; they belonged to each individual, and government must secure and protect them. This assumption is illustrated by comments made in support of the various bills and amendments. Trumbull, for example, said that the purpose of his civil rights bill was to afford “protection to all persons in their constitutional rights of equality before the law without regard to race or color.”47 The Senator echoed this theme in his response to the president’s veto message.

Johnson had written, “ … a perfect equality of the white and black races is attempted to be fixed by federal law in every state.” Trumbull rejected this interpretation:


The bill neither confers nor abridges the rights of any one, but simply declares that in civil rights there shall be an equality among all classes of citizens, and that all alike shall be subject to the same punishment. Each state, so that it does not abridge the great fundamental rights belonging, under the Constitution, to all citizens, may grant or withhold such civil rights as it pleases; all that is required is that, in this respect, its laws shall be impartial.48



The Fourteenth Amendment itself was defended as a necessary protection of these fundamental rights. In the House, John Farnsworth of Illinois asked, “How can [a person] have and enjoy equal rights of ‘life, liberty and the pursuit of happiness’ without ‘equal protection of the laws’?”49 This argument bridges the gap between defenses of equal protection as an idea and as a constitutional guarantee. One reason it has been necessary to skip around so much in this analysis is that even those who agreed that the principles of the Declaration should be enacted into law had different notions about which provision was the appropriate vehicle for the purpose. The Fourteenth Amendment, as we have seen, was in part a response to those who feared that neither the original Constitution nor the Thirteenth Amendment gave Congress the power to grant equal rights, and who—realistically, as events proved—doubted the security of Trumbull’s two bills. The foundations of the amendment thus had a pragmatic as well as a normative component, as Farnsworth’s statement illustrates.

Investigations into the conditions of freedmen in the South added fuel to the arguments in favor of a constitutional amendment. The report of General Carl Schurz on the condition of the South in December 1865 and the Joint Committee’s own hearing in the spring of 1866, for instance, revealed widespread brutality toward the former slaves and the use of “black codes” to go as far as possible toward reinstituting slavery in fact.50 Schurz, parodying Taney in Dred Scott, wrote: “The habit is so inveterate with a great many persons as to render, on the least provocation, the impulse to whip a negro almost irresistible. It will continue to be so until the southern people have learned, so as never to forget it, that a black man has rights which a white man is bound to respect.”51

In June 1866, during the Senate debate on the amendment, John Henderson of Missouri argued for Negro suffrage in this way:


Nearly five million people, strong, vigorous, and innured to labor, are in your midst, partially without civil, wholly without political rights. What will you do with them? You have three alternatives before you, and only three. You must kill them, colonize them or ultimately give them a part of your political power. For this last alternative the country is not prepared. With the two former humanity and common sense will successfully struggle.52



Not only was equality a necessary condition for securing inherent rights, but it was essential in order to grant the Negroes any freedom at all. The Reconstruction package was enacted not because its framers believed race was unrelated to ability, or because it was beyond the individual’s power to change. Rather, the guarantees were the result of the framers’ commitment to the conclusion that equal protection was necessary to secure those rights. The framers had little concern with race as an abstract category. Instead, they were trying to secure the rights of members of one oppressed race.

Equal Protection Beyond Race

Unlike the two laws the Thirty-ninth Congress passed at about the same time, the Fourteenth Amendment was not written in racial terms. It grants privileges and immunities to all citizens, and due process and equal protection to “any person.” That was not the reason Bingham’s language was substituted for Stevens’, but once the Bingham version was accepted, there was some agreement that the amendment did speak to problems other than racism.

Sometimes the language used was sweeping, even lavish. The words of Ohio’s Representative William Lawrence about the Civil Rights Bill apply as well to the amendment written to secure it: “The bill, in that broad and comprehensive philanthropy which regards all men in their civil rights as equal before the law, is not made for any class or creed, or race or color, but … will, if it become a law, protect every citizen, including the millions of people of foreign birth who will flock to our shores to become citizens and to find here a land of liberty and law.”53

Introducing the Fourteenth Amendment in the Senate, Howard, substituting for an ailing Fessenden, insisted that it “abolishes all class legislation in the States and does away with the injustice of subjecting one caste of persons to a code not applicable to another.” He did not define “class” or “caste,” and his illustration does not help here because it is racial: “It prohibits the hanging of a black man for a crime for which the white man is not to be hanged. It protects the black man in his fundamental rights as a citizen with the same shield which it throws over the white man.”54

Some retrospective interpretations are as comprehensive as that of a Kentucky Democrat who, opposing the Fifteenth Amendment, declared that its predecessor “gives protection to … Negroes as well as Indians, Gypsies, Chinese, and all the Mongolian races born in the United States, men and women, young and old.” In debating what became the Civil Rights Act of 1875, Senator Oliver Morton, a Union Republican from Indiana, declared that the Fourteenth Amendment “forbids all discriminations of every character against any class of persons being citizens of the United States.”55

Every discrimination? Against any class? What about restrictions on voting rights, or on the contractual rights of children and married women? Well, no: those broad statements were qualified. Morton himself immediately was challenged on single-sex schools, and backed down. “This Amendment,” he replied, “was intended to destroy caste, to put all races upon an equality. There is the point.”56

So how far did the amendment reach? Did its authors intend Section 1 to protect anyone other than blacks, and if so, whom? Did they intend to exclude any kinds of discrimination from the scope of the amendment, and if so, toward whom were those exclusions directed? Finally, did they have grounds for distinguishing between the groups covered and those not covered?

The answer to the first question is yes: there emerges from the debates a general agreement that the provision gave Chinese and Japanese immigrants the same protection it gave to blacks. The answer to the second question is also yes; there emerges some agreement that it did not cover women or children. The answer to the third question is yes, distinctions were made; but either they are explicitly written into the constitutional text and limited to specified claims or they do not withstand analysis.

Most of the time, supporters spoke in the familiar terms of black versus white. Howard’s statement is typical. Thaddeus Stevens put it this way: “Whatever law punishes a white man for a crime shall punish the black man precisely in the same way and to the same degree. Whatever law protects the white man shall afford ‘equal’ protection to the black man. Whatever means of redress is afforded to one shall be afforded to all.”57

But the country had another developing racial issue that was not ignored. Opponents kept bringing it up: did the amendment protect Orientals? A few speakers denied that it did, but their arguments are their own best refutations. Representative William Higby of California, for example, declared that the Chinese were excluded because they were pagans and foreigners, whereas the Negroes were Christians and natives.58 That these were minority views is shown by the fact that in 1870 Congress used its enforcement power to secure to West Coast Chinese the rights to sue, give evidence, and make contracts.59 Nevada’s Senator William Stewart remarked, “Now while I am opposed to Asiatics being brought here, and will join in any reasonable legislation to prevent anybody from bringing them, yet we have got a treaty that allows them to come to this country,” He continued:


For twenty years every obligation of humanity, of justice, and of common decency toward those people has been violated… . While they are here, I say it is our duty to protect them…. It is as solemn a duty as can be devolved upon this Congress to see that those people are protected, to see that they have equal protection of the laws, notwithstanding that they are aliens… . Justice and humanity and common decency require it.60



So the amendment protected the rights of other racial groups in addition to blacks. But what about women? The American feminist movement was almost twenty years old by that time, and it made its presence felt in the deliberations. The language of Section i, on its face, was broad enough to protect women as well as racial minorities. Opponents of the amendment frequently pointed this out. But several of the supporters insisted that it did not apply to women. In these arguments, they tried to find distinctions between race-based legislation and sex-based legislation which would justify this interpretation. However hard they tried, they failed. Their arguments fall of their own weight—and not just with the hindsight provided by modern feminism. Even in their own time and on their own terms, most of the distinctions are specious.

During the February debates in the House, Robert Hale of New York, one of the Republicans who opposed the “necessary and proper” draft, challenged Bingham and Stevens on this point. Would the amendment strike down the legal disabilities imposed on married women? No, replied Stevens; not as long as all married women and all unmarried women were treated alike, “where all of the same class are dealt with in the same way, then there is no pretense of inequality.” This admission was fatal, and Hale saw it right away: “ … then by parity of reasoning it would be sufficient if you extend to one negro the same rights you do to another, but not those you extend to a white man.”61 Stevens did not respond to this logic, and neither did anyone else.

Other efforts to distinguish between race and sex discrimination were made in discussions of voting rights. Typical antifeminist rhetoric does appear here, but it is not dwelt on. Howard’s introductory speech to the Senate on May 23 defended Section 2, which provided that “whenever, in any State, the elective franchise shall be denied to any portion of its male citizens not less than twenty-one years of age.” the basis of representation in the House would be proportionally reduced. He quoted from James Madison’s writings a statement in favor of universal suffrage. Reverdy Johnson of Maryland, a leading opponent, asked whether this meant “females, as well as males.” Howard replied:


I believe Mr. Madison was old enough and wise enough to take it for granted there was such a thing as the law of nature which has a certain influence even in political affairs, and that by that law women and children are not regarded as the equals of men. Mr. Madison would not have quibbled about the question of women’s voting or of an infant’s voting. He lays down a broad democratic principle, that those who are to be bound by the laws ought to have a voice in making them; and everywhere mature manhood is the representative type of the human race.62



The defect of this argument, of course, is that it gives no basis for preferring the “law of nature” that regards only women and children as inferior to the version already encountered which also classifies blacks as inferior. The “representative” component of the argument, however, is repeated and expanded by others. The comments of Senator Luke Poland of Vermont on June 5 are typical. He himself was not hostile to women’s suffrage: “We all know that many females are far better qualified to vote intelligently and wisely than many men who are allowed to vote; and the same is true of many males under twenty-one… . The theory is that the fathers, husbands, brothers, and sons to whom the right of suffrage is given will in its exercise be as watchful of the rights and interest of their wives, sisters, and children who do not vote as of their own.” This theme was echoed in later discussions. Women are protected by their male relatives, and in any case are treated like human beings, but “the Negro is the object of that unaccountable prejudice against race which has its origin in the greed and selfishness of a fallen world.”63 Therefore Negro suffrage, or rather male Negro suffrage, was a necessity.

The notion that men will protect the interests of their relatives is analogous to Alexander Hamilton’s statement in Federalist 35 that workers do not need a vote because their employers will safeguard their interests, and just as false. But we do not need to engage in the questionable tactic of using a twentieth-century insight to reject a nineteenth-century argument. It is necessary to say only this: Neither children nor women are at all times assured of male relatives to protect them.64

Most important, discussions of voting can have only limited application to an interpretation of Section 1. Voting was covered not in Section 1, but in Section 2 and in the Fifteenth Amendment. Both provisions stated explicitly who was to be included. Section 2 deprived states of representation only if they disfranchised adult male citizens. Minors, females, and aliens were omitted. The Fifteenth Amendment forbade the states to deny suffrage on the basis of three listed attributes: race, color, or previous servitude. Sex and age are omitted. Two later amendments, of course, deal with these attributes.

When Congress meant to limit the scope of guaranteed rights, it said so, enumerating the rights involved and the proscribed bases for discrimination. Section 1 of the Fourteenth Amendment contains no such limitations, and the text provides no basis for reading any into it. Indeed, if anything, the wording of the Civil War amendments tends to provide support for the inclusion of women and children in Section 1.

The debates suggest otherwise, but they do not disprove that statement. Often the framers spoke in broad terms that seem to encourage interpretations that go beyond racial equality. When we look to the record for guidance about which such interpretations are valid and which are not, however, we find only confusion. The debates do not answer this question, perhaps because it was not a crucial one to the lawmakers. But it became crucial very soon afterward, and has remained so.

Part of the problem inheres in Senator Howard’s term “class legislation,” paraphrased by Stevens and others. The debates never define this term. The examples given to illustrate it are always racial. Whenever members are pressed to reason by analogy to other traits, such as sex and age, their reasoning collapses. Apparently “class” is a class that includes but is not limited to “race”; the debates provide no guidance as to what other subclasses are included. The hypothetical policies mentioned by Howard and Stevens as species of “class legislation” are not much help. They speak of punishment; the law must not punish a member of one race more harshly than one of another. As we shall see later, this principle does not prohibit all racial discrimination. But differences in punishment are forbidden, and it may be useful to speculate about what this prohibition may mean.

Why would it be illegal to discriminate on the basis of race with respect to punishment? Well, we punish people for crimes; that is, for specific acts of wrongdoing for which they are responsible. Race can neither increase nor diminish a person’s responsibility for a particular crime. The point is not that the person cannot help being black; rather, it is that blackness has no relation to the degree of guilt. What seems to be at issue here is classifying people according to some trait that has nothing to do with the issue at hand. We classify, of course, when we execute some murderers and not others; we establish a class of murderers put to death and murderers permitted to go on living. If we make this choice according to the particular depravity of the crime, for instance, we establish a class of depraved murderers, who are executed, and nondepraved murderers, who stay alive. This classification is legitimate (leaving aside the question of the acceptability of capital punishment) because it is related to the crime itself, and because it is based on individual responsibility and behavior. A racial classification presumes a priori that the “person” belongs to a group that is treated differently.

Another example of class legislation is given by Senator Timothy Howe of Wisconsin: a law taxing Negroes specifically for Negro education, in addition to a general tax for education.65 This is not precisely a punishment, but it is an imposition of an extra burden. Of course, even in the days before income taxes, differential tax burdens were imposed. On what basis? Well, property owners pay extra taxes, for example. Again there is a relationship between burden and behavior. And the classification is subsequent, not prior, to an individual determination.

This argument begins to sound somewhat like a tentative version of one concept of suspect classification. But it is of limited usefulness because it is only what classification might mean, not necessarily what it did mean. And it implies what the members of Congress disavowed: that sex-based discriminations were likewise class legislation. We are going to have to look further for the meaning of Section 1.

Do these statements forbid, and were they meant to forbid, all race or class discriminations, or just those imposed on blacks? The term “class legislation” sounds neutral, but it is not clear that Howard intended it that way. All the examples he gives refer to inferior treatment of blacks. Perhaps it did not occur to the leaders in the floor fights that there might be such a thing as legislation against whites as a class. In the light of their historical experience, failure to entertain such a possibility is understandable. It is not clear whether “class legislation” refers to all discriminations based on a given characteristic, or only to discriminations against a class that has been oppressed.

All this discussion reveals a difficult problem in constitutional interpretation. For once, the debates contain a statement of what a clause was meant to do—include blacks and Orientals—and what it was not meant to do—include women. If intent were the only guide to meaning, this definition would negate a whole line of decisions that have ruled that the equal-protection clause does restrict, though it does not forbid, discrimination based on sex. These decisions—through no lack of intellectual honesty, but for reasons that will become clear in Chapter 5—contain no references to the legislative history. If the Court had examined this history, it might have discovered what I have found: a specific distinction that contradicts the broad principles on which it is supposedly based. This would not have been the first time such a contradiction was found between general and specific recommendations. The same thing happened, of course, in the school desegregation cases. The result there was a judicial retreat from legislative history. This retreat continued in the sexual equality cases of the 1970s. But, as I shall argue, the Court need not have retreated. Both sets of decisions were compatible with, and help enforce, the principles of Reconstruction. Both text and history suggest that what Bickel said about two other issues may also apply to the rights of women and children: “It is not true that the Framers intended the Fourteenth Amendment to outlaw segregation or to make applicable to the states all restriction on government that may be evolved under the Bill of Rights; but they did not foreclose such policies and may indeed have invited them.”66

The Scope of the Fourteenth Amendment

The last two sections have dealt with the “why” and “who” of Section 1, but the final question, the “what,” remains and perplexes. Just what rights and interests did the Fourteenth Amendment—not only the equal-protection clause but the privileges-and-immunities and due-process clauses as well—secure against the states? Some of the remarks I have quoted imply that it includes a right to be free from racial discrimination. Howard’s remarks about hanging do not suggest that the amendment forbids capital punishment; they do, however, indicate that it forbids inequalities with respect to specific interests. The Civil Rights Bill, too, grants to all citizens in several interests “the same right” as a white citizen.

Does it follow, then, that all racial discrimination is proscribed? Apparently not; this intention is disavowed whenever the debates reach the touchiest of all racial issues, the question of miscegenation. In response to a question from Reverdy Johnson, Trumbull and Fessenden declared that the Civil Rights Bill would not invalidate antimiscegenation laws. “Where,” asked Fessenden, “is the discrimination against color in the law to which the Senator refers? A black man has the same right [i.e., none] to make a contract of marriage with a white woman that a white man has with a black woman.” Trumbull made a similar statement about the Freedmen’s Bureau Bill, and his argument is significant. These laws were constitutional, he declared, because “are not both races treated alike? … If the negro is denied the right to marry a white person, the white person is equally denied the right to marry the negro. I see no discrimination against either in this aspect that does not apply to both. Make the penalty the same on all classes of people for the same offense, and then no one can complain.”67

So there is nothing wrong with distinctions based on race, so long as they do not treat one race as inferior to another. And it would seem that whatever applied to intermarriage would also apply to public accommodations and education. Only a specific kind of racial discrimination, that which treats one race unequally, is forbidden. The crucial question becomes whether Trumbull was right about what those laws did. In Chapter 5 I shall argue that Brown I embodies a fully justified conclusion that he was wrong, and that supposedly neutral discriminations are forbidden by the Fourteenth Amendment. But that was not how the Thirty-ninth Congress saw things, and that fact will have to be dealt with.

The House debates on the two bills produced another explanation for the exclusion of intermarriage from the scope of the Fourteenth Amendment. Samuel Moulton of Illinois insisted that


the right to marry is not strictly a right at all, because it rests in contract alone between the individuals, and no other person has a right to contract it. It is not a right in any legal or technical sense at all. No one man has any right to marry any woman he pleases. If there was a law making that a civil right, it might be termed a civil right in the sense in which it is used here. But there being no law in any State to that effect, I insist that marriage is not a civil right, as contemplated by the provisions of this bill.68



Efforts to use Congress’ Section 5 enforcement powers stimulated still more debate on the scope of the amendment, and revealed large disagreements among those of its framers who were still in office. In December 1871 an amnesty bill removing the disqualification of former Confederates from officeholding under Section 3 was introduced at President Grant’s request. Sumner then proposed an amendment to this bill which would have ended racial discrimination in jury selection, public accommodations, and public schools.69 He had introduced versions of this civil rights bill before, but it had always been buried in the Judiciary Committee. Now Congress could not get rid of it so easily.

Sumner insisted that separate education deprived blacks of their Fourteenth Amendment rights. This was “no question of taste; it is no question of society, … it is simply a question of equal rights.” In the same speech he invoked “the binding character of the Declaration of Independence in its annuciation of fundamental principles.” Why was separation a denial of equal rights? In a second speech after the Christmas recess, quoting extensively from letters he had received, he argued that separate accommodations were in fact inferior ones; the insult, inconvenience, and discomfort endured by black citizens constituted inferior treatment. As for schools, “the indignity offered to the colored child is worse than any compulsory exposure … he is trained under the ban of inequality… . He is pinched and dwarfed while the stigma of color is stamped upon him.”70 Therefore, the bill was a valid exercise of the enforcement power.

Sumner met strong, sustained, and ultimately successful opposition, much of it from Trumbull. The Illinois senator had spoken of the need to remove “incidents of slavery” and “badges of servitude,” but he did not agree that separate accommodations and schools were such badges. He argued that the bill was not within Congress’ power. He said of education, public accommodations, and jury service just what Moulton had said of marriage. They were not civil rights, and thus were not guaranteed by the Fourteenth Amendment. Trumbull’s version of civil rights was much narrower than some we shall examine. “I understand by the term ‘civil rights’, rights appertaining to the individual as a free, independent citizen; and what are they? The right to go and come; the right to enforce contracts; the right to convey his property; the right to buy property—those general rights that belong to mankind everywhere.” The real purpose of Sumner’s bill, “that has been misnamed a civil rights bill,” was to grant not legal equality but “social rights”; it was a “social equality” bill.71

So two of the leading figures of the Thirty-ninth Congress had a fundamental difference of opinion about what the amendment they had enacted meant. But what did Trumbull mean by “social equality”? Arthur Boreman of West Virginia expanded on this theme: “ … here it is proposed to require that … all shall be allowed to associate together in the same schools.” Francis Blair, a Missouri Democrat, had invoked “those laws which are too high to be perverted by Radical legislation, those laws which separate the races and give to each one its appropriate place on the continent.”72 So social equality had to do with mingling together, not with rights.

Sumner had enough supporters to continue the debate for four months, until, on May 14, the Senate deleted the school and jury clauses from the rider. The House took no action on it at all, though its debate also stressed the distinction between legal and social equality.73 The amendment died, but the amnesty bill was passed.

Sumner reintroduced his original bill when the Forty-third Congress convened in December 1873, but he died in March 1874, while the bill was still in committee. In the elections that fall, the Republicans lost control of the House and lost significant strength in the Senate. Sumner was dead; Bingham, who had failed to be renominated for his seat, did not return; and when the bill came up again, it never had much of a chance. What became the Civil Rights Act of 1875 provided only that all be entitled to “full and equal enjoyment” of public facilities, with no enforcement powers.

The fact that Congress considered and rejected a bill requiring desegregation does not, of course, prove that it thought desegregation went beyond the scope of the Fourteenth Amendment. Clearly, however, some members did hold that opinion. Legislative interpretations of the amendment varied. Although Trumbull did not make the point clear in 1866, he apparently thought it did no more than enact his two bills. Berger’s interpretation may indeed fit him. Sumner, however, used language similar to that of Howard, Bingham, and Stevens back in 1866. He invoked the Declaration to argue that some forms of segregation denied equal protection. Within five years after ratification, therefore, two conflicting constitutional theories had developed.

What rights were included? One was the right not to be branded, stigmatized, subjected to inferior treatment, relegated to a status inferior to that of other citizens; not, at least, on the basis of race. There is, however, some confusion as to what constitutes that kind of treatment. What else? Berger argued that the only rights protected were those listed in the Civil Rights Bill and some, but by no means all, of those in Corfield v. Coryell, which had been an obscure case before the Reconstruction Congress got onto it. In that case, Justice Bushrod Washington, riding circuit, had discussed the privileges-and-immunities clause of Article IV, section 2:


What these fundamental rights are, it would perhaps be more tedious than difficult to enumerate. They may, however, be comprehended under the following general heads: Protection by the government, the enjoyment of life and liberty, with the right to acquire and possess property of every kind, and to pursue and obtain happiness and safety, subject, nevertheless, to such restraints as the government may justly prescribe for the general good of the whole. The right of a citizen of any one state to pass through, or to reside in any other state … ; to claim the benefits of the writ of habeas corpus; to institute and maintain actions of any kind in the courts of the state; to take, hold and dispose of property … may be mentioned as some of the particular privileges and immunities of citizens, which are clearly embraced by the general description of privileges intended to be fundamental….74



As we have seen, Berger’s scholarship is defective, and the rights listed seem far broader than he admits, but his conclusion that the listed rights are included in the Fourteenth Amendment is disputed by no one. Others have wanted to go much further. Prominent among them is Justice Hugo Black, who argued throughout most of his thirty-four years on the Court that the amendment had “incorporated” the Bill of Rights; that is, that it made all of the first eight amendments binding on the states. Black’s first exposition of this theory, in a dissent in Adamson v. California in 1947, stimulated some scholarly reaction, much of it negative. Charles Fairman wrote, “In his contention that Section I was intended to impose amendments I to VIII upon the states, the record of history is overwhelmingly against him.” But William Winslow Crosskey, writing in the 1950s, and Alfred H. Kelly, writing in the 1960s, found more to criticize in Fairman’s article than in Black’s opinion.75

Who is right? The frustrating answer has to be: Neither Black nor Fairman. Certainly Justice Black, though he cited accurately, cited selectively. Two major speeches, however, explicitly support his thesis. Howard’s introductory speech of May 23, 1866, quoted the same language from Corfield, which I have quoted, and continued:


Such is the character of the privileges and immunities spoken of in [IV. 2] …. To these privileges and immunities, whatever they may be—for they are not and cannot be fully defined in their entire extent and precise nature—to these should be added the personal rights guaranteed and secured by the first eight Amendments of the Constitution… .

Now, sir, there is no power given in the Constitution to enforce and to carry out any of these guarantees. They are not powers granted by the Constitution to Congress, and of course do not come within the sweeping clause of the Constitution authorizing Congress to pass all laws necessary and proper for carrying out the foregoing or granted powers, but they stand simply as a bill of rights … while at the same time the states are not restrained from violating the principles embraced in them except by their own local constitutions … . The great object of the first section of this amendment is, therefore, to restrain the power of the States, and compel them at all times to respect these great fundamental guarantees.76



Black also quotes Bingham, Howard’s counterpart in the House and the author of the amendment, at length. Only once, however, did Bingham say explicitly what Howard said. Inconveniently though not fatally for Black’s argument, Bingham did not say it until 1871, during a debate on the Ku Klux Klan Act.77 When asked why he had changed the language of Section 1 from the “necessary and proper” draft of February 3 to its final form, he replied:


I had read—and that is what induced me to attempt to impose by constitutional limitations upon the powers of the States—the great decision of Marshall in Barron v. the Mayor and City of Baltimore… .

In reexamining that case of Barron, Mr. Speaker, … I noted and apprehended as I never did before, certain words in that opinion of Marshall. Referring to the first eight articles of amendment to the Constitution of the United States, the Chief Justice said, “Had the framers of those amendments intended them to be limitations on the powers of the State governments they would have imitated the framers of the Constitution, and have expressed that intention.”

Acting upon this suggestion, I did imitate the framers of the original Constitution …. I prepared the provision of the first section of the fourteenth amendment… . [He recited it.] Permit me to say that the privileges and immunities of citizens of the United States … are chiefly defined in the first eight amendments to the Constitution of the United States. [He recited them.]

… These eight articles I have shown never were limitations upon the power of the states, until made so by the fourteenth amendment.78



Fairman dismisses this argument as hindsight, but his dismissal is too peremptory. Much of his own “overwhelming evidence” consists of speeches by Bingham and Stevens during the debates of 1866. What these speeches suggest is not what Fairman apparently meant to argue, that Black went too far, but that he did not go far enough. This is not surprising, for the direction in which the passages led is one in which he would have been loath to go. Black’s incorporation doctrine, like his absolutist interpretation of the Bill of Rights, was intended to restrain judges, to keep them from writing their own views of justice into the Constitution. The problem is that that is exactly what such people as Bingham and Stevens were trying to do with their views. Again and again they argued that the Fourteenth Amendment protected not primarily the first eight amendments, but natural rights; and as the 1859 speech indicates, natural rights had a lavish scope.

Bingham restated this argument in the last major House speech before the vote:


There was a want hitherto, and there remains a want now, in the Constitution of our country, which the proposed amendment will supply. What is that? It is the power of the people, the whole people of the United States, to do that by congressional enactment which hitherto they have not had the power to do … ; that is, to protect by national law the privileges and immunities of all the citizens of the Republic and the inborn rights of every person within its jurisdiction.79



The Radicals were indefinite about just what rights were protected, and it appears that they were not eager to run the risk of excluding much. For Kelly, the evidence against Black was chiefly


the general aura of vagueness that surrounded the passage of the Fourteenth Amendment in the two Houses. The debate was conducted almost entirely in terms of grand symbolism—that of the Declaration of Independence in particular—and remarkably little in terms of the specific legal implications of the new amendment. There was an obvious political reason for this: the Radical Republicans were trying to reassure the moderates of their party without discounting too far the potential force of the amendment they were proposing.80



Fairman, like Berger, regarded the amendment’s principal framers as muddled thinkers. A tone of disdain pervades his article.81 And indeed, we have caught Bingham and Stevens in one error, the effort to distinguish between disabilities of Negroes and those of married women. But it was their amendment. With help from Sumner and Trumbull, they wrote it; with help from Howard, they got it passed. Their views have to be given great weight. We cannot dismiss them simply because their arguments were not always discriminating or their thoughts precise. Discrimination and precision may not be the most necessary attributes for authors of a bill of rights, especially a bill that includes and allocates the power to enforce those rights.

The debates can befuddle contemporary readers. We have been warned repeatedly not to write our own theories of natural law into the Constitution. But the authors of the Reconstruction amendments intended either to enact their natural law theories into the Constitution or to make clear beyond doubt that the Constitution already contained those theories. Howard Jay Graham has written sensibly about this confusion:


Sharp appreciation of the pitfalls inherent in the meaning of “constitutionality,” “unconstitutionality,” “law,” and “amendment” comes most naturally to those who have had the benefits of well-established tradition in these fields. This appreciation was what the Civil War generation lacked, and it lacked it because judicial control still was largely hypothetical, because the Constitution had not been amended since 1804, because law as a whole was much simpler, and because the natural rights-social compact theory still dominated nearly everyone’s thinking.82



Comparison of almost any of Bingham’s speeches with the Barron or Prigg opinions will illustrate this point. It was not that the Radicals were muddled thinkers. They were just not legalistic thinkers, though some of them were lawyers, yet they refused to leave law and the Constitution to lawyers and judges. This was appropriate thinking, for there was another obvious political reason to be vague. The amendment not only gave interpretive powers to the courts, but, more important, gave legislative powers to Congress. The Radicals may not have been much concerned with preventing Congress from removing the disabilities of married women and legalizing intermarriage. Legislative powers are broad powers, and thus they were conceived.

But the debates on Sumner’s doomed civil rights bill reveal that not everyone conceived the powers or the rights granted so broadly as the Radicals did. Trumbull’s interpretation was narrower, and it was his amendment, too. Without the votes of the moderates, the bill could not have been passed. Their version of it demands attention. But there is no reason to prefer Trumbull’s interpretation, as Berger does, either because Trumbull thought more like a twentieth-century lawyer than the Radicals did or because he had fewer enemies than they.

Clearly, all the ambiguities and complexities inherent in studying legislative intent are present in force in the particular case of the Fourteenth Amendment. As Earl Warren said, the evidence is inconclusive.83 No statements about its meaning can be absolute and categorical.

Conclusion

Finally, after this long investigation, what can be said about that meaning? Confusion and contradiction abound, but some general conclusions are possible. The members of Congress who were most prominent in enacting the Fourteenth Amendment evinced a belief in something very similar to what Ronald Dworkin has called a right to “treatment as an equal”: a right to equal respect and concern, derived more or less directly from the Declaration of Independence, which depended on the individual’s very status as a human being. It was this right that prevented inferior treatment, not some notion that the freed slaves were equal to whites in ability and thus deserved equal status. This equality seemed to belong to all human beings, but what it entailed in terms of treatment, for blacks or for anyone else, was not made clear.

Not only did the Fourteenth Amendment establish this right, but it also guaranteed some specific individual rights. There was little agreement on what rights, out of an infinite possible list of interests, were included and what were not, but it is clear that the list was incomplete, though not infinite. Some interests were included and some excluded. And since the amendment contained a guarantee of equality, those rights that were included were for all persons equally. This is about as exact a set of conclusions as it is possible to draw. Therefore, it is easy to understand, even to share, Fairman’s and Berger’s irritation.

The “natural law” component of the debates is especially troubling. If the Radicals could argue that their ideas of natural law belong in the Constitution, so can others. In the nineteenth century, opposing views of natural law abounded, as they do today.84 The debates themselves contain some conflicting views. The reader will recall that Senator Blair implied in 1874 that natural law required racial segregation. Arguing from natural law principles opens up the possibility that others may do so, too, with untoward results. Although there is probably no such thing as one’s personal, in the sense of idiosyncratic, view of natural law—any such views are picked up from the larger society—it is always difficult to show that the principles one accepts are more natural than someone else’s principles.

Another problem is that, since giving these guarantees any force soon became, for all practical purposes, the task of the courts, this open-ended legislative history gives vast discretion to judges. This latitude may be disquieting to those who are wary of countermajoritar-ian bodies. The conclusion that the Radicals put their version of natural law into the Constitution does not give any judge the power to do the same with his or her own theory. Nor is it likely that the Fourteenth Amendment was meant to give the courts power to do everything Congress could do under Section 5. But while no one wants courts to amend the Constitution, neither do we want them to nullify amendments that have been passed.

I have maintained that, as valuable as legislative history is in guiding constitutional interpretation, past intent cannot dictate present decisions. It would surely be difficult to derive many commands from the Fourteenth Amendment’s history, since the guarantees found there are so broad and general that they could be used to support almost anything. But one great value of this history is that the debates suggest other sources of meaning. Since members of Congress often spoke of natural law, natural rights, and fundamental rights, interpreters are encouraged to think about what these concepts meant to this Congress, and to try to discover what concepts of natural law and rights were familiar to them. Chapters 2 and 3 indicated that such discovery is not difficult. Since much of the debate links the Fourteenth Amendment to the Bill of Rights, we are encouraged to look to these guarantees. Both extratextual and structural modes of interpretation seem appropriate. But as Chapter 5 will show, the Supreme Court has preferred clause and precedent, choices that have produced consistent results.

So what emerges from congressional debates is, first, a notion of equality based on natural entitlement to rights, derived from the Declaration; second, a concern with protecting certain rights, including but not limited to life, liberty, and property; and third, an intention to grant people equality under law in order to give them protection from those who would oppress and even kill them. As Chapter 5 will show, what emerges from just over a century of adjudication is far less. If current doctrine is to stand, it must rest on foundations other than legislative history. It is time, now, to turn to court decisions to see how that doctrine developed, and what those foundations might be.
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[5]

From Equal Protection to Suspect Classification

The promises of Reconstruction were not kept. Perhaps it should not surprise us that the congressional commitment to equality did not endure; at any rate, it lasted barely ten years, if that long. The last major law that passed, badly weakened from its original version, was the Civil Rights Act of 1875; and a year later it was all over. The compromise that gave Rutherford Hayes the presidency withdrew federal troops from the South and returned power to white southern Democrats. After that, slowly and inexorably, the whites reestablished their dominance and returned the blacks to subjection, though not to slavery.1

The Supreme Court cannot be assigned primary responsibility for this regression. But its interpretations of the Fourteenth Amendment contravened Radical Republican principles as badly as Congress and the states did. The lavish grant of liberty and equality was narrowed into a guarantee of a few rights that were not, in fact, protected; the group that benefited most from the Fourteenth Amendment in its first fifty years consisted of large corporations.2 As late as 1935, one historian noted that


the Supreme Court in construing the “equal protection of the laws” provision of the Fourteenth Amendment has conformed to a degree to the pro-slavery theory of a classified equality instead of to the anti-slavery theory of this essential right of every individual to equality with every individual under the law. The Supreme Court permits the classification of persons within a State for the purpose of legislation whenever a substantial basis for legislation can be found, but the Court, of course, has never accepted the Southern idea that race is such a substantial basis.3



In a way, though, it had; Plessy v. Ferguson can be read as a statement of the appropriateness of certain racial classifications for achieving legislative ends, and Plessy was still good law in 1935.4 Most readers would now dismiss the quoted statement as no longer true. They would be wrong. In essence, the passage still accurately describes the way in which Fourteenth Amendment cases are decided. There are some new wrinkles since 1935, but the emphasis is still on classification and discrimination rather than on the essential right of equality.

One increasingly popular school of thought maintains that if the Court initially narrowed the Fourteenth Amendment, since 1954 it has enlarged it beyond recognition.5 I argue here that this is not true; that judicial interpretation remains stingy and niggling; and that, in particular, the doctrine of suspect classification has been superimposed on the amendment at considerable cost to individual rights. Yet it cannot be said that the Court has acted with malevolence, or even with bias. It has just acted like a group of lawyers.

The rules as developed over the years were refined in an orderly fashion, from precedent to precedent; they have traceable roots; and, initially at least, they made sense. The trouble is that they start out having little to do with the Fourteenth Amendment, and end up having less and less to do with it. A comparison of these cases with the legislative history brings home the truth of the statement of Graham’s which I quoted near the end of Chapter 4. The Reconstruction Congress did not think about constitutional law in the same way that postreconstruction lawyers and judges do. It was judges, alas, that had the task of giving meaning to the Fourteenth Amendment, and the meaning they have given it has changed it drastically.

The first two Fourteenth Amendment cases heard by the Court well illustrate the flexibilities of the text. Despite the fact that the freed slaves had been Congress’ paramount concern, neither case had anything to do with them. The Slaughter-House Cases of 1873 were brought by New Orleans butchers threatened by a state-conferred monopoly, while Bradwell v. Illinois, decided the same day, involved a woman who had been denied a license to practice law.6 Feminists have given Bradwell some notoriety, but our concern here has to be with SlaughterHouse, which had greater influence on doctrinal development. The butchers, like Myra Bradwell, lost their case, but they lost primarily because of what the Court then saw as the amendment’s racial preoccupations.

Justice Samuel F. Miller identified the “pervading purpose” of the Civil War amendments: “The freedom of the slave race, the security and firm establishment of that freedom, and the protection of the newly made freeman and citizen from the oppressions of those who had formerly exercised unlimited dominion over him.” Although this preoccupation did not mean that only blacks were covered by the amendments—the Thirteenth, for example, forbade slavery for anyone—the “main purpose” of each clause of Section 1 of the Fourteenth Amendment was to benefit the former slaves. Miller’s interpretation of the equal-protection clause was more definite: “In the light of the history of these amendments, and the pervading purpose of them … it is not difficult to give a meaning to this clause. The existence of laws in the States where the newly emancipated negroes resided, which discriminated with gross injustice and hardship against them as a class, was the evil to be remedied by this clause.” Then, in what is surely one of the worst prophecies in Supreme Court history, Miller declared, “We doubt very much whether any action of a State not directed by way of discrimination against the negroes as a class, or on account of their race, will ever be held to come within the purview of this provision.”7 The Court’s first pronouncement on this clause has a familiar ring to those versed in the equal-protection litigation of the last thirty years. The themes of unjust discrimination, of classification, and of special hostility to discriminations directed against one particular racial minority appear.

Breaking the Promise

Although the Court soon rethought its position about the scope of equal protection, the themes of Slaughter-House continued to direct its thinking on race. The next two major cases, Strauder v. West Virginia and Ex parte Virginia, arrived in 1880.8 Both decisions struck down laws that excluded blacks from jury service, although it will be remembered that Congress had refused to pass legislation to that effect. In Strauder, Justice William Strong elaborated on the meaning of the Fourteenth Amendment:


What is this but declaring that the law in the States shall be the same for the black as for the white; that all persons, whether colored or white, shall stand equal before the laws of the States; and, in regard to the colored race, for whose protection the amendment was primarily designed, that no discrimination shall be made against them by law because of their color?

… The very fact that colored people are singled out and expressly denied by a statute all right to participate in the administration of the law, as jurors, because of their color … is practically a brand upon them, affixed by the law, an assertion of their inferiority, and a stimulant to that race prejudice which is an impediment to securing to individuals of the race that equal justice which the law aims to secure to all others.9



This opinion echoes—not, so far as we know, intentionally—statements made by Howard, Trumbull, and Stevens during the debates, as well as Senator Wilson’s remarks about stigmatization. On examination, it intrigues because of the distinctions it makes. The law must be the same for blacks and whites; both races must be equal before the law; and there must be no discrimination against blacks because of their color. The first two clauses of that sentence might seem to make the third a tautology—for both races to stand equal might demand no discrimination against either—but apparently the Court did not see the matter in that light. The opinion does go on to speak not only of discrimination against blacks in particular, but of race discrimination in general. If a future black majority excluded whites from jury service, or if all Celtic Irishmen were excluded, this discrimination, too, would be unconstitutional.10 Thus the equal-protection clause forbids special restrictions of a subordinate group by a dominant one, but it is not clear whether it forbids all racial discrimination. Hindsight should not make too much of distinctions that may be more important to us now than they were to the Supreme Court one hundred years ago. But it is interesting to note that briefs in reverse discrimination cases in the 1970s cite Strauder as authority against such programs—cutting off the first sentence I quoted at the second semicolon.11

Six years after Strauder, the Court invalidated a law that, as applied, discriminated against Orientals. Yick Wo v. Hopkins declared that the due-process and equal-protection clauses “are universal in their application, to all persons within the territorial jurisdiction, without regard to any differences of race, of color, or of nationality.”12 Slaughter-House, Strauder, and Yick Wo settled this much: whatever else the Fourteenth Amendment did or did not do, it forbade invidious discrimination on the basis of race. This remains good law. But two cases decided in 1883 had limited this doctrine. The Civil Rights Cases restricted the scope of the amendment to discriminations imposed by state authority.13 The Court insisted that the amendment did not reach the acts of private individuals, and invalidated two sections of the 1875 law. This principle, too, remains dogma, although the courts now have a somewhat broader notion of what constitutes “state action.”

Pace v. Alabama dealt with a racial discrimination that did not single out one particular group. At issue was a law forbidding marriage or sexual intercourse beteen whites and Negroes. The Court found no violation of the equal-protection clause. Justice Stephen J. Field insisted that this law was no more discriminatory than Alabama’s general prohibition of fornication and adultery:


The two sections of the code are entirely consistent. The one prescribes generally a punishment for an offence committed between persons of different sexes; the other prescribes a punishment for an offence which can only be committed where the two sexes are of different races. There is in neither section any discrimination against either race. Section 4184 equally includes the offence when the persons of the two sexes are both white and when they are both black. Section 4189 applies the same punishment to both offenders, the white and the black … . The punishment of each offending person, white or black, is the same.14



That, of course, was what Trumbull and Fessenden had said. Antimiscegenation laws were compatible with the equal-protection clause as long as they applied to both races. The Fourteenth Amendment prevented the states from treating one race as inferior to the other, but it allowed the states to separate the races from each other. It was an easy step from Pace to Plessy. There, thirteen years later, the Court upheld de jure segregation in railroad cars. Justice Henry Brown wrote: “A statute which implies merely a legal distinction between the white and colored races … has no tendency to destroy the legal equality of the two races.” Brown went on to elaborate, if not expatiate on, this point:


The object of the amendment was undoubtedly to enforce the absolute equality of the two races before the law, but in the nature of things it could not have been intended to abolish distinctions based upon color, or to enforce social, as distinguished from political equality, or a commingling of the two races upon terms unsatisfactory to either. Laws permitting, and even requiring, their separation in places where they are liable to be brought into contact do not necessarily imply the inferiority of either race to the other, and have been generally, if not universally, recognized as within the competency of the state legislatures.



Brown then addressed himself to Plessy’s failure to recognize this distinction:


We consider the underlying fallacy of the plaintiff’s argument to consist in the assumption that the enforced separation of the two races stamps the colored race with a badge of inferiority. If this be so, it is not by reason of anything found in the act, but solely because the colored race chooses to put that construction upon it… . The argument also assumes that social prejudices may be overcome by legislation…. We cannot accept this proposition. If the two races are to meet upon terms of social equality, it must be as the result of natural affinities… .15



Again, as in Pace, separate may be equal; both races are treated the same. It is the exposition of this argument that later got the Court into trouble. The two races are equal, but only because of the law and only before the law. This equality depends exclusively on a constitutional amendment. Furthermore, the equality that the law can establish is an artificial construct, and its scope is limited.

Legal or political equality is distinguished here from social equality, just as it was in the debates on Sumner’s civil rights bill. The meaning of that term is no clearer for the Court than it was for Congress. Does “social equality” mean that the races are intrinsically equal, identical, or equivalent in worth, or does it mean that each race thinks the other is its equal? Whatever the concept means, it differs from legal equality in at least two ways. First, apparently only social equals flock together. For members of different races to share a railroad car is an indication of social equality, but for both races to share the jury box is an indication of legal equality. Second, social equality cannot be established by legislation.

Plessy has been labeled “a compound of bad logic, bad history, bad sociology, and bad constitutional law.”16 Besides, the opinion contradicts itself. It denies that de jure segregation implies inferiority, but insists that integration would imply equality. (Every year the students in my civil liberties class take great pleasure in pointing out this contradiction.) Upholding Louisiana’s power to classify Plessy, seven-eighths white, as Negro, the opinion includes this passage:


It is claimed by the plaintiff in error that, in any mixed community, the reputation of belonging to the dominant race, in this case the white race, is property, in the same sense that right of action, or of inheritance, is property…. We are unable to see how this statute deprives him of, or in any way affects his right to, such property. If he be a white man and assigned to a colored coach, he may have his action for damages against the company for being deprived of his so-called property. Upon the other hand, if he be a colored man and be so assigned, he has been deprived of no property, since he is not lawfully entitled to the reputation of being a white man.17



So the races are equal before the law, but a white person may sue if mislabeled. The absurdity of the “separate but equal” rule is shown by the way its defense becomes mired in contradictions. Justice John Marshall Harlan, in his famous dissent, and a unanimous Court, in Brown v. Board of Education, make plain what by now needs no further explanation: that segregation imposed on a subject race by a dominant one does indeed constitute inferior treatment.18

Plessy v. Ferguson is an anachronism now, but one that is crucial for our understanding of constitutional equality. It has the same incredulous tone that pervades the privileges-and-immunities portions of Slaughter-House; surely the authors of the Fourteenth Amendment could not have intended to change the world quite this much. The Court did not entertain the possibility that drastic fundamental change was just what the authors had intended. Most criticisms of Plessy have emphasized its dubious distinction between legal and social equality. But it made another distinction, which has continued to influence our thinking: between discrimination against a particular race, to which the Fourteenth Amendment applied, and discrimination imposed evenhandedly on all races, which the amendment did not reach. This distinction could not bear critical analysis, but it prevailed as law, though increasingly shaky law, until 1954.19 And because it prevailed, the United States remained a society of racism under law, almost as if the Civil War amendments had never been passed.

The Roots of Suspect Classification

Nearly fifty years elapsed before the Court again found it necessary to theorize about racial equality. When it did, it helped to bring about the destruction of its old doctrine. The new rule came from a peculiar source, two decisions that, first, had nothing to do with the Fourteenth Amendment, and second, were as racist and repressive as Pace and Plessy: the first two Japanese relocation cases, Hirabayashi v. United States and Korematsu v. United States.

In Hirabayashi, Chief Justice Harlan Stone stressed the fact that the Constitution contains no equal-protection guarantee binding on the national government.20 This interpretation was a correct literal reading, but the situation seems to have called for some structural analysis. The Court was considering an executive order that restricted individual rights on the basis of race. What better place in the Constitution could the judges have looked to for guidance than the Civil War amendments? Ignoring these provisions was too easy a way out in the Japanese cases. And it is disturbing that doctrines developed in cases that disavowed any equal-protection underpinnings would later be used to interpret the equal-protection clause. Such extrapolation could only weaken the guarantee.

In Korematsu, Justice Black announced a rule that he then failed to apply. “It should be noted, to begin with, that all legal restrictions which curtail the civil rights of a single racial group are immediately suspect. That is not to say that all such restrictions are unconstitutional. It is to say that courts must subject them to the most rigid scrutiny.” Black appeared to regard this principle as axiomatic. He did not cite a single precedent to support it.21 Lack of precedent hardly mattered in Korematsu, since Executive Order 9066 was upheld. But Korematsu provided the base on which later equal-protection litigation has built. Those three sentences, which may have been intended only as dicta to sweeten a bitter pill, have been cited as precedent in subsequent landmark Fourteenth Amendment cases, which in their turn have become binding precedents. Ironically, it is this racist decision that introduced the suspect-classification rule.

But maybe not ironically. For the protection given to racial groups not only was absent from Korematsu, but is qualified in general. The rule does not forbid all discrimination directed against a racial group. It leaves a loophole for those discriminations that are judged necessary. Thus it has nowhere near the import of Harlan’s dissent in Plessy: “I deny that any legislative body may have regard to the race of citizens when the civil rights of those citizens are involved.”22 Still, “rigid scrutiny” is a tougher standard than the old rational-basis test, and it would have dictated Harlan’s preferred result. And Korematsu, on paper at least, does state that the Constitution protects the civil rights of all races, not just blacks.

As dogma, Korematsu is suspended in constitutional space; it is supported by no specific parts of the Constitution. But later decisions grafted Black’s opening sentence onto the equal-protection clause, and some of those cases found arguments to support it. They also extended the Korematsu ruling in three significant respects. The rule announced there was limited, first, to racial discriminations; second, to discriminations against a racial group (thus following Strauder, Yick Wo, and Plessy); and third, to discriminations that curtailed the civil rights of a racial group. But subsequent cases negate the distinction between invidious and neutral discriminations, blur the distinction between civil rights and less vital interests, and give “suspect classification” a meaning that goes well beyond race discrimination. Still more important, these decisions have in effect put suspect classification and strict scrutiny into the Constitution itself.23

The End of Separate but Equal

The Court’s famous opinion in the first Brown v. Board of Education case, whose elegant phrases hardly need repetition, owes no obvious debt to Korematsu. Its emphasis was not on the suspectness of race discrimination but on the effects of a particular example of it, de jure school desegregation, on a particular group, black children. But some of the briefs in Brown and its companions did rely on the Japanese relocation cases to argue that all racial discrimination was odious and suspect.24 Bolling v. Sharpe, the District of Columbia case that effectively incorporated the Fourteenth Amendment in the Bill of Rights before the reverse process had taken hold, announced, “Classifications based solely upon race must be scrutinized with particular care, since they are contrary to our traditions and thus constitutionally suspect.”25 For the first time, the court ruled that equal protection applied to the federal government.

Chapters 2 and 3 called into question the notion that racial classification is contrary to American traditions, but presumably Chief Justice Earl Warren was referring to traditions dating from 1863. The crucial point here, however, is that Brown and Bolling, two cases often read as one, in fact make two different arguments. In Brown, separate schools are “inherently unequal” because a racial classification that on its face applies equally to any group affected by it is in fact inseparable from the social context that produced it and reinforces the assumed inferiority of the subject group.26 This ruling takes the Strauder argument a step further: segregation, like jury exclusion, is a badge of inferiority. Bolling echoes both Korematsu and Harlan’s declaration that “our Constitution is color-blind, and neither knows nor tolerates classes among citizens.”27 This argument insists that something about race—it is not clear what—makes it so invidious a basis for distinguishing among people that it may be used only in extraordinary circumstances.

In these decisions, of course, each argument dictated the same results, but each arrived at those results by different means. The Brown argument is actually more subtle and complex than that of Bolling; it requires careful thought about just how a facially neutral discrimination can harm one particular group, and how we know that one race is dominant and another subject. Bolling provides an easier way to invalidate segregation; all one needs to do is to apply the general rule that all racial discrimination is suspect to any specific instance of racial classification. The problem is that this argument not only gets to the same destination, but goes much further. The Brown argument applies only to racial discrimination that is linked to inferior treatment, while the Bolling argument rejects any racial discrimination, whatever its purpose or effect.

As each argument was fatal to Plessy v. Ferguson, each would have disposed of Pace v. Alabama. But antimiscegenation laws survived de jure segregation by ten years.28 In 1964, McLaughlin v. Florida struck down a law forbidding interracial cohabitation.29 After that, the result three years later in Loving v. Virginia, involving a law against intermarriage, was a foregone conclusion. Certainly these laws were premised on the assumed inferiority of blacks as much as segregation was. But the Court did not stress this point. Instead, it echoed Korematsu and Bolling to conclude, in 1967, that “At the very least, the Equal Protection Clause demands that racial classifications … be subject to the ‘most rigid scrutiny’ and, if they are ever to be upheld, they must be shown to be necessary to the accomplishment of some permissible state objective, independent of the racial discrimination which it was the object of the Fourteenth Amendment to eliminate.”30

But was that the object of the Fourteenth Amendment? In 1953 Brown had confronted the Court with a problem that worried it enough to call for rebriefing and reargument. De jure school segregation had existed when the amendment was passed, and, as Chapter 4 showed, the legislative history suggests no intention to change the practice.31 Although asking two opposing parties to a suit to do historical research may seem to be a dubious approach to scholarship, the Brown Court dealt with this problem in a legitimate way. It decided that the inherent difficulties in determining legislative intent, the conflicting arguments in the debates, and the changes in public education since the 1860s rendered the history “at best … inconclusive.”32

The historical problem in the intermarriage cases was more serious. Chapter 4 showed that, more than once, members of Congress denied any intention to legalize intermarriage, and for just the reasons given in Pace: such laws had an equal impact on both races. But in McLaughlin, the Court, speaking through Justice Byron White, referred to “the historical fact that the central purpose of the Fourteenth Amendment was to eliminate racial discrimination emanating from official sources in the States.” In Loving, Warren did discuss Trumbull’s statement but discounted it by quoting the “inconclusive” language from Brown. But Warren also stated that the amendment’s “clear and central purpose … was to eliminate all official state sources of invidious racial discrimination.”33 The problem is that the framers did not consider this sort of discrimination “invidious.”

As Chapter 1 pointed out, these cases represented neither the first nor the last time that the Court invalidated a practice that the framers or amenders of the Constitution had tolerated. The school prayer decisions are one example. But those rulings were legitimate because, in the light of modern reality, those specific policies violated general principles grounded in the Constitution. The problem with McLaughlin and Loving is that they laid down a general principle that the Court read into Fourteenth Amendment history, and that does not belong there. The debates not only affirm the states’ power to forbid intermarriage, but they do so in words that refute the contention that the goal was to eliminate all legislation based on race. As far as intermarriage itself was concerned, the Court discussed the historical evidence and gave reasons for discounting it. But it offered no reasons—and indeed, it would be hard to find good ones—for its conclusion about the general principle.34

It took twenty-three years and six cases to establish the constitutional dogma that racial classifications, all racial classifications, are inherently suspect and sustainable only on strict scrutiny. There were serious historical problems with this doctrine. And in another ten years it would bear strange fruit, as a rule that began as an ineffective safeguard against depriving a disadvantaged group of its civil rights became an effective barrier against laws intended to remove those disadvantages. Again and again, in the reverse discrimination cases, briefs for Marco De Funis, Allan Bakke, and their amici urged on the Court the neutral import of Brown, Bolling, McLaughlin, and Loving.35 And in Bakke, a majority of the California Supreme Court and at least one justice of the United States Supreme Court accepted this argument as good law. “Racial and ethnic distinctions of any sort are inherently suspect and thus call for the most exacting judicial examination.”36

But if Loving and McLaughlin had been written more nearly like Brown—if they had emphasized the link between antimiscegenation laws and racism, and shown that these laws did indeed brand blacks as inferiors—it would have been hard for any judge to write as Lewis Powell did in Bakke. If the Court had overturned these laws not because they were instances of racial discrimination but because they stigmatized blacks, just as segregation did, the cases would not have been very persuasive precedents against reverse discrimination. That fact by itself, of course, does not make the Court’s choice of emphasis wrong. It does, however, reveal why the difference between the Brown and Bolling arguments is important, and it does invite speculation about why that particular choice was made.

It is impossible to know just why the justices chose as they did, since nothing in the record of either McLaughlin or Loving indicates that they realized they were making a choice. But there are several reasons why the suspect classification rule is attractive as a means of disposing of these cases. First, it is a neutral principle; it does not single out anyone, or any race, for special treatment. Thus it appears to provide equal treatment for all. Second, the notion that there is something wrong with race as a way of classifying people has a certain immediate appeal. The Court did not go into this matter in the segregation and marriage cases, but it has done so since, in rulings I shall be examining. To discriminate because of race is to discriminate because of a characteristic a person did not choose and cannot change; because of something one is, not something one did; and because of something unrelated—or at least not related in any predictable or measurable way—to any individual merit or ability. Such discrimination does indeed seem contrary to at least some American traditions, as Warren wrote in Bolling. Of course, that idea is not really what the framers of the Fourteenth Amendment, except possibly Sumner, were concerned about, but it does have the ring of good sense.

The third and I think the paramount reason for preferring the “suspect classification” argument to the “inherently unequal” one is that, as I have suggested, the former is simpler and easier. This is especially true in the miscegenation cases. In Brown, after all, the Court had been deluged with evidence of the adverse psychological effects of segregation on black children. In its much-criticized reliance on these studies, it was only doing what it had repeatedly been urged to do. In McLaughlin and Loving, the link between law and racism was far weaker. Forbidding people to bed or to marry one another solely on the basis of race is unlikely to generate feelings of inferiority as powerfully as separate schooling begun at age five. Certainly there were no “doll studies” to this effect—and at any rate, by 1964 the Court had learned just what even its admirers thought of that kind of evidence. Declaring that all racial discrimination was suspect eliminated any need to show that antimiscegenation laws were premised on racial inequality and thus provided an easier way to the conclusion that was reached.

I argue in Chapter 6 that what seemed difficult was nevertheless possible. Such an argument could have been made, and it would have been more faithful to the spirit of the Fourteenth Amendment. But by 1967 the doctrine that “race is a suspect classification” was well established. So was the principle that the Fourteenth Amendment applied to discrimination that was not racial at all. It was not surprising, therefore, that the suspect-classification rule appeared in nonracial cases. The Court was then forced to determine what classifications were suspect and which were not. In so doing, it developed criteria for judgment; unfortunately, the criteria were diffuse and contradictory.

Suspect Classification beyond Race

The Warren Court developed what has been called a “two-tier” theory of equal protection. The Burger Court has added an intermediate level and changed the rules somewhat, but has not abandoned the approach. Now, as has been true since the 1950s, equal-protection litigation emphasizes the type of classification involved and the importance of the interest threatened. Classifications that are unobjectionable and interests that are not fundamental belong on the bottom tier, where the Warren Court gave them minimal scrutiny and the Burger Court applies a tougher, but not hostile, standard of review called “rationality scrutiny”;37 some reasonable relationship must be shown between the statute and a legitimate governmental purpose. Classifications by sex occupy the middle tier, so far by themselves: they “must serve important governmental objectives and must be substantially related to achievement of these objectives.” On the highest tier, the rules get really tough; laws require “strict scrutiny” and must be “necessary … to the accomplishment of [the state’s] purpose or to the safeguarding of its interest.” On this tier belong laws that threaten fundamental rights and classifications that are inherently suspect.38

My concern, for now, is with the “classification” component. However, the cases show that, whatever most of the justices think, the classification involved and the interest threatened cannot be dealt with in isolation from each other. We know already that race is one of the suspect classifications. Beyond that principle is confusion. The cases do not clarify the meaning of the term. They have told us that some classifications are suspect and some are not; what they do not do is tell us why. Or, rather, they offer two alternative explanations that compound the confusion.

Two sitting Supreme Court justices, in two landmark cases of the 1970s, tried to order the decisions into a general theory of suspect classification. In Frontiero v. Richardson, Justice William J. Brennan argued, unsuccessfully, in favor of assigning sex to the category of suspect classifications. He compared sex to other classes the Court had ruled suspect: race, citing Brown, and alienage, citing Graham v. Richardson, a case I shall discuss later. Why was sex like these classifications and unlike others? Because, wrote Brennan, “it is an immutable characteristic determined solely by the accident of birth… . What differentiates sex from such nonsuspect statuses as intelligence and physical disability, and aligns it to the recognized suspect criteria, is that it frequently bears no relation to ability to perform or contribute to society.”39

This reasoning sounds sensible, but it demands some reflection. The emphasis on ability does not echo the congressional debates of 1866, or Bingham’s speech of February 1859, or the Declaration. It sounds more like Calhoun’s statement that liberty “is a reward to be earned … reserved for the intelligent, the patriotic, the virtuous, and the deserving”—reserved, at least, for those who meet the standard set by white males. Equal liberty is not a right granted by virtue of one’s humanity, but one contingent on ability to perform or contribute. This notion is more in tune with proslavery thought than with the thought that shaped the Fourteenth Amendment. It conforms not to the theory but to the anti theory.

There are practical as well as theoretical difficulties with the Fron-tiero formulation. Nothing like that passage appears in the cases Brennan cites, and in fact, one of them says something quite different. In overturning an Arizona law denying welfare benefits to aliens, Graham v. Richardson said, “Aliens as a class are a prime example of a ‘discrete and insular’ minority for whom such heightened judicial solicitude is appropriate.”40

“Discrete and insular minority”: a concept very different from those stressed in Frontiero, and not mentioned there. The phrase has as strange a history as “suspect classification” does. It comes from Justice (later Chief Justice) Stone’s famous footnote in United States v. Carolene Products, where he included prejudice against such groups among the special conditions that might call for “a more searching judicial inquiry” than usual.41 This case had no more to do with the Fourteenth Amendment than Korematsu did, but it is echoed in the other major interpretive exercise of 1973, Justice Powell’s opinion for the Court in San Antonio v. Rodriguez. Sustaining Texas’ school-financing system, Powell declared that the “large, diverse and amorphous” class of people living in poorer school districts who were disadvantaged by the law lacked “the traditional indicia of suspectness—the class is not saddled with such disabilities, or subjected to such a history of purposeful unequal treatment, or relegated to such a position of political powerlessness, as to command extraordinary protection from the majoritar-ian political process.”42

The Rodriguez majority opinion and the Frontiero plurality opinion thus contain two very different formulations of the suspect-classification doctrine. And they contradict each other. Both versions cannot be correct, since they do not both describe all classifications listed as suspect. Alienage is a status that can be changed, so it does not satisfy the Frontiero test, but it is labeled suspect in Graham because, rightly or wrongly, aliens were considered a disadvantaged minority. Arguably the handicapped do constitute such a minority, but the desperate efforts mentioned in Chapter 1 to fit them into the Frontiero rule are doomed. It is no wonder that even the Court is confused about what the “indicia of suspectness” are, since its own opinions establish contradictory criteria. And it is not surprising that they have done so, since “suspect classification” is an idea without roots in the Constitution or its history, or even in a decision that really had to deal with its implications, and therefore can be read to mean anything or nothing.

The Exclusion of Women

The major premise of Brennan’s opinion in Frontiero was a general theory of suspect classification. Its minor premise, of course, was that a specific kind of classification, sex, should be among those ranked as suspect. Since only three other justices agreed with Brennan, that premise failed to become law. But the facts that the Court struck down the particular discrimination challenged in Frontiero and that suspect classification was even mentioned themselves marked a significant change.

Traditionally, sex classifications got minimal scrutiny and were virtually always upheld. Muller v. Oregon, which I quoted in Chapter 1, declared that “woman … is properly placed in a class by herself,”43 and so matters stood until 1971. Within five years that situation changed, partly, one assumes, in response to the feminist movement and partly because of the new, tougher lower-tier scrutiny described by Gerald Gunther.44 And though the Court has not gone so far as to declare sex a suspect classification, it did create a special rule for such cases.

Reed v. Reed began the process. At issue here was an Idaho law that gave an automatic preference to men over equally qualified women in the appointment of estate administrators. The Court’s unanimous opinion announced that “to give a mandatory preference to members of either sex over members of the other, merely to accomplish the elimination of hearings on the merits, is to make the very kind of arbitrary legislative choice forbidden by the Equal Protection Clause.”45 Sex still belongs on the lower tier, but this law is so silly that it fails to survive scrutiny.

Frontiero, two years later, ended the unanimity and revealed divisions on this issue which still exist within the Court. Although eight justices agreed that male and female military personnel were entitled to equal dependency benefits, the majority could not agree on a test for sex discrimination. Brennan, Douglas, White, and Thurgood Marshall argued for suspect classification and strict scrutiny. Potter Stewart, in an opinion one sentence long, cited Reed. Powell, joined by Burger and Harry Blackmun, refused to call sex a suspect classification because he thought that to do so would effectively enact the Equal Rights Amendment and thus preempt a decision then before the state legislatures. William Rehnquist, the only dissenter, did not view the classification as one based solely on sex. Thus no one directly challenged Brennan’s minor premise.

How valid was that argument? Sex is a suspect classification, said Brennan, for two reasons. First, it is an immutable characteristic, and second, it has little relationship to ability. These conclusions are incontrovertible, but all they prove is that sex fits Brennan’s theory. They do not prove that this theory is the better of the two; worse, they do not prove that suspect classification in any form is good doctrine. So the opinion begs not one but two important questions.

Parts of the Brennan opinion indicate some awareness of the alternative theory of Rodriguez. This approach demands a change in focus from the classification to the group injured by it; in other words, from sex to women. Brennan implies that this class does indeed have some of those “traditional indicia of suspectness.” He mentions the “long and unfortunate history of sex discrimination” whereby “our statute books gradually became laden with gross, stereotyped distinctions between the sexes, and, indeed, throughout much of the nineteenth century the position of women in our society was, in many respects, comparable to that of the blacks under the pre-Civil War slave codes.” Even well into this century, “it can hardly be doubted that … women still face pervasive, although at times more subtle, discrimination.”46

The comparison between blacks and women has been known to arouse opposition. In Bakke, it was attacked by Justice Powell. He rejected the comparison, and since he is the author of the Rodriguez test, his views need attention. “The perception of racial classifications as inherently odious,” Powell wrote, “stems from a lengthy and tragic history that gender-based classifications do not share.”47 In the context of Bakke this statement is bewildering, since it appears to dictate the conclusion that for a university to reserve a number of places in medical school for women, who now comprise about half the medical student population in this country, is acceptable when such provision for blacks is not. In general, the argument itself is plain wrong.

The merest acquaintance with the relevant history reveals that sex-based classifications have been used to consign women to inferior status. Several popular books on the subject, any of which has ample supportive evidence for that statement, have appeared in the last fifteen years.48 It is true that sex discrimination has not always been recognized as invidious; indeed, it is hard to think of any traditional sex discrimination that has not at some time been defended as beneficial to women. But we need only reexamine these policies and these defenses to see how misguided they are and how oppressive they have been.

The varieties of sex discrimination are too numerous to list, let alone discuss, here. But it is easy to think of many policies that, applied to any adults other than women, are quickly recognizable as invidious. Denial of the vote, restrictions on jury service, and limitations of work opportunities come to mind. There is little, if any, evidence that these restrictions have ever been benefits.

If such policies are odious when imposed on men, how could they be acceptable for women? The writers of the old landmark decisions would probably have agreed with Powell’s view that tragedy and odium are absent. The old cases seem to reflect not a belief in female inferiority, but a magnanimous recognition of special needs. The opinions are filled with such phrases as these: our old friend “woman’s physical structure and the performance of maternal functions,” “men must provide the first line of defense while women keep the home fires burning,” and “woman is still regarded as the center of home and family life.”49 That last phrase is a quotation from a 1961 decision upholding restrictions on women’s jury eligibility. The reader should compare it with Strauder.

By now, quoting these rationales is, or at least should be, enough to show that, far from being benign, these laws are part of a pattern of oppression. Ideas about female traits are generalizations as imperfect, and stereotypes as oppressive, as old notions about blacks. And whatever lawmakers thought they were doing, legislation on the basis of woman’s traditional role in the family amounts to a role assignment by the dominant members of society for their own convenience, and that sounds suspiciously like slavery.50 If slavery for blacks was odious, so is pseudo-slavery for women. If the denial of full citizenship to Orientals and Hispanics has been tragic, so was its denial to women.

To the extent that Powell’s distinction between race and sex discrimination rests on “tragedy and odium,” then, it collapses. History provides far more support for Brennan’s conclusion that both race and sex distinctions have “too often … been inexcusably utilized to stereotype or stigmatize politically powerless segments of society.”51 The greatest difference between sex and race discrimination has been in the rhetoric surrounding them.

Whichever theory one uses, therefore, sex discrimination, or discrimination against women, is suspect. But this discussion well illustrates the irreconcilability of the two definitions. Brennan’s argument in Fronterio implies that, since women have been subject to disabilities, sex must be a suspect classification—whether a particular law injures women or benefits them. And that conclusion does not follow from that premise.52 The problem that haunts the reverse discrimination cases in Chapter 6 hits with full force here, too.

But the Court has not resolved any of these difficulties. The next important case after Frontiero, the case that has become the binding precedent, struck a compromise. In Craig v. Boren, Brennan, writing for a majority of seven, dropped suspect classification, at least for the time being. “To withstand constitutional challenge,” he wrote, “ … classifications by gender must serve important governmental objectives and must be substantially related to achievements of these objectives.” The law at issue, an Oklahoma statute allowing women to buy 3.2 percent beer but no other alcoholic beverage at eighteen while men had to wait until twenty-one, fell because the statistical evidence that young men did more drunken driving than young women was not in itself closely enough related to the state’s admittedly important goal of traffic safety. “While such a disparity is not trivial in a statistical sense, it hardly can form the basis for employment of a gender line as a classifying device. Certainly, if maleness is to serve as a proxy for drinking and driving, a correlation of 2% must be considered an unduly tenuous ‘fit.”’53

The Craig test was applied in two important 1981 decisions. In both cases, however, the Court split badly on the results. In Michael M. v. Superior Court of Sonoma County, five justices voted to uphold a California law that provided that only males could be guilty of “statutory rape” of females, not the other way around. Both Rehnquist and Blackmun felt that the law was substantially related to the important objective of discouraging teenage pregnancy, which obviously can be inflicted only by males on females. Brennan, dissenting, found “outmoded sexual stereotypes” in the law and insisted that it was too ineffective a means of discouraging teenage pregnancy to meet the “substantial relation to important objective” test.54 Clearly, whatever qualities this test has, it does not dictate consistent results.

In Rostker v. Goldberg, the Court upheld Congress’ power to require men, but not women, to register for possible conscription. Justice Rehnquist’s majority opinion cited both Craig and Michael M., concluding that “the exemption of women from registration is not only sufficiently but closely related to Congress’ purpose in authorizing registration. The fact that Congress and the Executive have decided that women should not serve in combat fully justifies Congress in not authorizing their registration, since the purpose of registration is to develop a pool of potential combat troops.”55 The dissents, by Justices White and Marshall, disagreed primarily with Rehnquist’s linkage of registration and combat. No opinion challenged the exclusion of women from combat or reached the issue of sexual equality. This decision will have great practical impact, but it is not a major contribution to doctrine.

So gender discrimination is in a class by itself, on a level between the two tiers, with its own rules. The standard is so slippery that it is hard to criticize, but it is equally hard to endorse. Certainly it has no support in the legislative history. The debates are confusing on this point, relying as they do on distinctions that do not stand up, but nowhere do they invite the inference that sexual distinctions were to be put midway between racial classifications and innocuous ones. History provides very limited support for either the conclusion that discriminations against women are as odious as those against blacks or the conclusion that they are permissible, and none for the intermediate conclusion. Still, these decisions are no more unfaithful to legislative history than Brown or Loving is. Craig v. Boren is so obviously a political compromise on a controversial issue that it is tempting just to leave it at that. At any rate, the only alternative we have so far is to rank some gender discriminations as suspect—and the objection to that conclusion is that the suspect-classification doctrine is itself unacceptable.

Gender has not been the only category excluded from the upper tier. But gender was excluded even though it fits both definitions of suspect classification. The next cases include claims that fit neither definition, and one, at least, whose result appears to depend on which particular definition the judges are using. And they suggest, if any further evidence is needed, that there is something very wrong with equal-protection doctrine.

Education, Retirement, and Reverse Discrimination

However confused the rule or rules are, judges continue to use them. Some of the cases that have ruled that certain classifications are not suspect are directly pertinent here. Rodriguez is among them. It was a messy case; Justice Powell is quite correct in his conclusion that it was hard to identify either an exact group of people who were being deprived or a specific right of which they were being deprived.

First, although his conclusion that “people living in low-yield school districts” could not be identified with “the poor,” who do bear some of the “traditional indicia,” was supported mainly by a study from Connecticut, not Texas, no such identification was demonstrated in Texas, either. And as Stewart pointed out, the relevant suspect classification was “actual or functional indigency, [not] comparative poverty vis-a-vis comparative affluence.” Second, whether or not education can be ranked as a fundamental right—and Powell insisted it cannot be—the children were not deprived of it; they just had less money spent on their education than did children in wealthier districts. No perfect correlation existed between expenditure and quality of education. Therefore, what Justice Marshall’s dissent called “the Court’s rigidified approach to equal protection analysis” seemed to demand the result the Court reached.56

But the dissenting argument is powerful. Marshall pointed out that the residents of the poorest districts were in fact paying proportionately higher taxes for a cheaper education; that there was evidence that the quality of the schooling was inferior; and that those affected were, after all, children, who did not choose where they lived. Another salient fact was that the affected district’s population was 90 percent Mexican-American and 6 percent black. Marshall stressed the importance of education and the fact that the Court had recognized as “fundamental” other rights not specified in the Constitution.57 Taken together, those factors add up to an unequal share in an important benefit for minority children, thus militating against the legitimacy of the financing scheme.

But the rule does not permit us to take all these factors together. It demands that we weigh separately the interests involved and the classification invoked. Since the case did not fit into the categories of fundamental right and suspect classification, the law was upheld.

Marshall not only criticized this ruling, but attempted to develop an alternative doctrine for equal-protection cases. He recommended “an approach in which concentration is placed upon the character of the classification in question, the relative importance to individuals in the class discriminated against of the governmental benefits that they do not receive, and the interests in support of the classification.”58 As a test, this approach has its defects, for it does not tell us how to weigh these considerations and what standards to judge them by. Nor has Marshall done so since, although he continues to use this approach. In his dissent in Harris v. McRae, the case that upheld the Hyde Amendment, restricting federal funding for abortions, he suggested that his use of this doctrine in that context was “not dissimilar” to the Craig test.59 But that observation does not help much, since it does not tell us whether that context is different from that of Rodriguez or any other, and if so, why. Marshall does not have a mature alternative rule for equal-protection cases, but this approach will provide a guideline by which to test these decisions.

The next set of cases provides more evidence of defects in the prevailing rule and the superiority of Marshall’s developing doctrine. Massachusetts Board of Retirement v. Murgia upheld a law that forced uniformed state police officers to retire at fifty. Quoting from Rodriguez, the per curiam opinion handled the issue thus:


While the treatment of the aged in this Nation has not been wholly free of discrimination, such persons, unlike, say, those who have been discriminated against on the basis of race or national origin, have not experienced a “history of purposeful unequal treatment” or been subjected to unique disabilities on the basis of stereotyped characteristics not truly indicative of their abilities. The class subject to the … statute consists of uniformed state police officers over the age of 50. It cannot be said to discriminate only against the elderly. Rather, it draws the line at a certain age in middle life. But even old age does not define a “discrete and insular” group, in need of “extraordinary protection from the majoritar-ian political process.” Instead, it marks a stage that each of us will reach if we live out our normal life span. Even if the statute could be said to impose a penalty upon a class defined as the aged, it would not impose a distinction sufficiently akin to those classifications that we have found suspect to call for strict judicial scrutiny.60



Apparently the classification is not suspect because the class singled out is so large. The result seems to be that the larger the group restricted, the greater the chances the law will pass muster. That reasoning is dubious enough, but the opinion has an even worse flaw. If people who share a given trait do not constitute a powerless minority, I can think of no more effective way of turning them into one than by taking their jobs away.61 By analogy, Jews are not a powerless minority in this country, but we would be suspicious if immigration officials started stamping “Jew” across their passports—and we should be. Laws can, after all, separate and isolate groups.

Three years after Murgia, in 1979, Vance v. Bradley sustained a federal law requiring Foreign Service employees to retire at sixty. The employees avoided both the suspect-group and the fundamental-right arguments, alleging that the law did not even satisfy the rational-basis test. The Court disagreed, citing both Murgia and Rodriguez as precedents. Its argument for the law’s rationality did not limit itself to the generalizations about age and ability which had persuaded it in 1976.62 There was more:


The appellants submit that one of their legitimate and substantial goals is to recruit and train and to assure the professional competence, as well as the mental and physical reliability, of the corps of public servants who hold positions critical to our foreign relations, who more often than not serve overseas, frequently under difficult and demanding conditions, and who must be ready for such assignments at any time … . The appellants also submit that compulsory retirement at age 60 furthers this end in two principal ways: first, as an integral part of the personnel policies of the Service designed to create predictable promotion opportunities and thus spur morale and stimulate superior performance in the ranks; secondly, by removing from the Service those who are sufficiently old that they may be less equipped or less ready than younger persons to face the rigors of overseas duty in the Foreign Service. The District Court rejected each of these latter submissions and in our view erred in each instance.63



Whose promotion? Whose morale? Not, obviously, those of the retirees, but of those whose rise will be accelerated by their seniors’ retirement. That rationale comes close to an absolute preference for the interests of one group of people over those of another group. What it implies, bluntly, is that the sixty-year-olds just do not count. They do not enjoy a right to equal respect and concern. How such a ranking is compatible with constitutional equality defies understanding. But such is the result of the rigidified approach that assigns age discrimination to the lower tier.

A third group of cases that collide with the approach are those involving reverse discrimination. These cases illustrate the inconsistencies of the rule, for here it is of crucial importance which formulation of suspect classification is employed. The two alternatives dictate opposite results. Powell solved that problem in Bakke by insisting that race was a suspect classification, not because of anything that might be said about it, but because it just was; this was a given, just as Black had said in Korematsu.


Petitioner argues that the Court below erred in applying strict scrutiny to the special admissions program because white males, such as respondent, are not a “discrete and insular minority” requiring extraordinary protection from the majoritarian political process. This rationale, however, has never been invoked in our decisions as a prerequisite to subjecting racial or ethnic classifications to strict scrutiny. Nor has this Court held that discreteness and insularity constitute necessary preconditions to a holding that a particular classification is invidious. These characteristics may be relevant in deciding whether or not to add new types of classifications to the list of “suspect” categories or whether a particular classification survives close examination. Racial and ethnic classifications, however, are subject to stringent examination without regard to these additional characteristics.64



Race, then, is a suspect classification whether such a law helps or harms disadvantaged minorities. But Graham, Rodriguez, and Mur-gia are three of the cases Powell cites, and if they did not hold that discreteness and insularity were conditions of suspectness, they came pretty close. Between 1973 and 1978, then, the confusion became worse.

The Court has not adopted Powell’s view, but several justices do see the matter this way. The passage I just quoted suggests that Powell himself did, in 1978 at least, but some concessions he made and his vote in a later case suggest that his views may be changing. Stewart and Rehnquist go even further. In a 1980 decision, Stewart quoted Harlan’s “color-blind” language in Plessy and Rehnquist joined the opinion. Stevens has insisted on a unilateral strict-scrutiny standard for all race discrimination.65

TWo of the three decisions on the merits the Court has made so far in this area have sustained policies of reverse discrimination, so the Court cannot be accused of rigid adherence to the old doctrine. But the fact that at least three, and possibly four, justices do try to fit the new cases into the old category may bode ill.66

Conclusion

The suspect-classification doctrine, as it now precariously exists, was an intelligible response to a particular set of issues, and provided a way out of a bind into which the Court had reasoned itself over the years. But it has no roots; it distorts history; it has disquieting echoes of antitheory; it has developed in two contradictory directions; and, applied to several contemporary issues, it permits absurd results. I have not yet found any rule with which to replace the doctrine. The next four chapters provide further tests of the prevailing doctrine, and allow us to consider alternative approaches, as I explore the issues discussed in Chapter 1. Of the issues discussed, only reverse discrimination, the subject of Chapter 6, fits into the framework of traditional doctrine. Age seems to fit, too, as long as one sticks to maximum age limits, but in cases involving minors, the equal-protection doctrines do not appear, and the cases are not handled within the model. This lack of fit is even more evident when we examine cases involving disability and sexual orientation. At first glance, they may not seem to belong in this discussion at all, for they are not classified or decided as equal-protection cases. But, I shall argue, that fact in itself is indicative of still more defects in the doctrine. For these very rules hide the fact that these cases are very much concerned with equality, and by their omissions allow decisions that brand and stigmatize, relegate people to inferior status, and deprive them of any semblance of equal rights. These results confound the general principles of the Fourteenth Amendment.
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[6]

When Equal Is Not the Same

“Reverse discrimination,” “affirmative action,” “preferential hiring,” “preferential admissions”—all of these phrases somehow belong to the 1970s. They predated that decade—“affirmative action,” for example, appears in the Civil Rights Act of 1964—but it was then that the terms came into everyday use, as the policies they describe became matters of public concern. The terms are not always interchangeable. “Reverse discrimination” bears a negative connotation that has not yet attached to “affirmative action,” which may be one reason why the latter phrase is more common in academic settings. But all of these policies have one thing in common: they favor members of groups that have previously been the objects of prejudice and invidious discrimination. The factor that differentiates these groups from the “majority” is usually race or ethnicity, and, less often, sex.

There is no strong societal agreement that such compensatory discrimination is ever justified. Even people who generally support it dispute such matters as what agencies may impose it, under what circumstances, and by what means, just as they dispute whether or not particular groups qualify for such treatment. But there is threshold agreement about what the terms mean and just whom we are discussing. That such agreement exists is a revealing fact about American society. Speaking of “reverse” discrimination can be meaningful only when “direct” discrimination has existed, only because “American society is currently a racially conscious society; this is the inevitable and evident consequence of a history of slavery, repression, and prejudice.”1

Four Cases in Search of a Rule

I have stated that no consensus exists about the legitimacy of these policies, which I shall lump together here as “reverse discrimination.” Nor is there agreement about their constitutionality. The Supreme Court is still struggling toward a resolution of these problems. There are some “boundary” cases. A series of federal court decisions have established that racial discrimination is permissible when it is designed to rectify deliberate and documented past discrimination, for instance in public education or employment.2 One decision where the Supreme Court unanimously overturned a policy of reverse discrimination was McDonald v. Sante Fe Transportation Company, where an employer had discharged two white workers for misappropriating cargo but retained a black worker who had committed the same offense.3 So we know that one kind of reverse discrimination is permitted and may even be required, that which redresses past racial discrimination, while another kind is forbidden, namely, different punishments for the same act. But the major cases have fallen within these boundaries.

The first two cases, De Funis v. Odegaard and University of California Regents v. Bakke, had several features in common.4 Each involved admission to a graduate program in a state university, De Funis to law school and Bakke to medical school. The University of Washington’s law school had established a scheme whereby all applicants were ranked according to a predicted first-year average (pfya) on the basis of their grades and test scores. In 1971, the year Marco de Funis first applied to the law school, applicants whose pfya fell below 74.5 points (out of a possible 100) were summarily rejected, unless they were black, Chicano, American Indian, or Filipino. Applicants from these four groups got a special review that gave less weight to the average. As a result, some minority applicants with scores below this cutoff point were admitted.

De Funis, whose score was 76.23, was rejected. He sued, alleging a violation of the equal-protection clause. The state trial court ruled in his favor and ordered his admission, so that he did enter the law school in September 1971. The University appealed and won in the state’s highest court. De Funis then took his case to the Supreme Court. Because he had been admitted, and was in his last quarter by the time the Court heard oral argument (he ranked, incidentally, about the middle of his class),5 the Court dismissed the case as moot.

That action effectively postponed for four years a decision on the merits. Meanwhile, Allan Bakke, a thirty-three-year-old white engineer who had been rejected by several medical schools despite excellent grades, test scores, and recommendations, brought suit against the University of California. The medical school at Davis had reserved sixteen of the one hundred places in its entering class for blacks, American Indians, Chicanos, and Asian-Americans. This policy was not only reverse discrimination, but, to use a word that bore even worse connotations, a quota. The year Bakke was rejected, minority students who ranked below him were admitted. Bakke challenged his exclusion under both the equal-protection clause and Title VI of the Civil Rights Act of 1964, which forbids racial discrimination in any program receiving federal funds.

He won his case, by a vote of 5 to 4. Of the majority, four justices—Burger, Stewart, Rehnquist, and Stevens—based their votes on Title VI, while Justice Powell insisted that both this law and the equal-protection clause forbade a racial classification of this nature. Powell argued, however, that while reserving a specific number of seats for minority applicants was illegal, the university could take race into account in a less specific way. White, Blackmun, Brennan, and Marshall joined him on this point. They dissented from the ruling against the Davis scheme, arguing that neither the Fourteenth Amendment nor Title VI forbade it.6 Obviously, the issue had not yet been resolved. Bakke did not even indicate how the Court would have decided De Funis on the merits.

Steelworkers v. Weber, decided a year later, in 1979, was brought not under the Constitution but under Title VII of the 1964 law.7 This section forbade employers and labor unions to “discriminate … because of … race.” The Kaiser Aluminum Corporation and the United Steelworkers of America had agreed on an affirmative action plan that reserved half of the openings in craft-training programs for blacks. Brian Weber, a white production worker in Kaiser’s Gramercy, Louisiana, plant, was excluded from such a program in favor of black workers with less seniority.

The Court ruled, 5 to 2, that Title VII did permit such plans. (Since private, not government, action was involved, the equal-protection clause was not controlling.) Justice Brennan’s opinion for the majority, and Justice Rehnquist’s dissent for himself and Chief Justice Burger, presented two conflicting interpretations of legislative history.8 Stewart, who had voted against the Davis admissions plan, voted to sustain this one, without opinion in both cases. Powell, who had attacked quotas in Bakke, did not participate in Weber; not did Justice Stevens.

A year later, Fullilove v. Klutznick sustained another quota.9 The Court ruled that a federal public works program that reserved 10 percent of spending for minority-owned businesses was within Congress’ enforcement powers under Section 5 of the Fourteenth Amendment. Burger, writing for a plurality of three, relied heavily on congressional findings of past discrimination. Powell joined this opinion, but wrote a concurrence distinguishing Fullilove from Bakke on just this basis. Brennan, Blackmun, and Marshall restated their views on the general acceptability of reverse discrimination. Stewart—who appeared to be moving away from reverse discrimination as steadily as Powell was moving toward it—wrote a dissent that strongly rejected all racial discrimination, invidious or benign. Stevens and Rehnquist also dissented.

Here, at some risk, is the prevailing doctrine on reverse discrimination. The Fourteenth Amendment gives Congress the power to enact reverse discrimination plans, including quotas, at least when prior disadvantage and direct discrimination exist. For at least one justice, the same amendment forbids state agencies to establish quotas, but permits them to consider race in some nebulous way. Title VII of the Civil Rights Act of 1964, whose language forbids employment discrimination based on race, does in fact allow employers and unions to discriminate in favor of blacks, even by setting quotas. But Title VI, whose language prohibits racial discrimination in programs receiving federal money, does prevent such programs from setting racial quotas. Out of all this legislative and judicial language emerges only one firm constitutional rule: Congress may establish reverse discrimination programs when evidence of prior discrimination and disadvantage exists. Whether any other government-imposed reverse discrimination is acceptable, and under what circumstances, is unclear.

I am concerned here with the constitutionality of these policies, not with their wisdom or their desirability. Therefore, I confine myself to arguments that have some bearing on constitutional issues. I am asking whether reverse discrimination is compatible with the right to equal respect and concern, and whether it can satisfy the rigors of constitutional reasoning.

Qualifications, Merit, and “the Right to Be Judged as an Individual”

There are several common arguments against such policies, which I discuss in what I think can be shown to be ascending order of importance. One objection is that reverse discrimination rewards the less qualified while depriving the more qualified. Allan Bakke’s case produced many versions of this argument. As a constitutional principle, however, the point is weak.

There exists at present no constitutional right to be judged according to one’s “qualifications.” But is there a basis for recognizing such a right? It could be argued that the fundamental right to equal respect and concern entails the derivative right to be rewarded according to merit. I agree that there are certain narrowly defined situations, such as that in McDonald, in which such a right exists. But, in general, no such relationship between treatment as an equal and merit holds.

Why not? Well, why? Are we comfortable with the idea that merit should be the only, or the principal, basis for the distribution of benefits? What about need, for instance? Besides, what does “merit” mean? One reason that it is difficult to accept such a claim is that some of the terms used have confused and arbitrary meanings. What does it mean to say that a person merits, deserves, or has earned the privilege of going to medical school or being hired? Do any standards exist, other than those chosen by the decision makers?

The term “qualifications” has similar difficulties; there is an absence of agreement as to what qualifications are.10 To the extent that agreement exists about qualifications for medical school, for example—grade point average, score on the Medical College Admission Test, and recommendations—this agreement is the product of arbitrary decisions to weigh these factors heavily, decisions made long ago without much thought and accepted ever since. It would be bold and foolhardy to interpret the Constitution as enacting such fragile constructs.

A related argument that may appear to have more substance is that an applicant should be judged “as an individual” and not as a member of a group.11 This has become a popular argument, but on analysis it turns out to have defects. Kenneth Karst and Harold Horowitz have pointed out that “any equal protection claim turns out to be a claim made as a member of a group. Indeed, any claim based on a rule of law is a demand to be treated in the same manner as all other persons similarly situated. A claim to be treated on the basis of one’s ‘individual attributes’ either is a disguised claim to be treated as a member of a group possessed of one or more specific attributes or it is unintelligible.” Dworkin has suggested that any judgment must rely on generalizations about groups. For example, establishing a GPA cutoff point, as the University of Washington did, treats both those above and those below as members of a group who share that attribute.12

Any standard, by definition, classifies those judged by it. It is wrong to suggest that I am treated “as an individual” if I am judged on the basis of my teaching evaluations or the number of my publications, but “as a member of a group” if I am judged by race or sex. In fact, what a demand to be treated as an individual often means is simply a demand to be treated as the privileged group has been treated; within that group, judgments may or may not have been made on merit or qualifications, however defined.

This argument is often confused with the “qualifications” argument. Grades and test scores are described as “individual” attributes because they are earned by an individual; they are acquired characteristics, as opposed to ascribed and permanent characteristics, such as race and sex. Earned attributes do have a relationship to individual merit that race and sex do not have, but it is hard to see how they are more related to individuality. A grade point average belongs to an individual; we say, “She pulled a 4.0 last semester.” But we also say, “She’s black.” Race and sex belong to individuals, too.

The fact that these arguments, with their defects, are frequently made—and with vehemence, particularly in conversation—indicates that this issue has touched some very sensitive nerves. But the objections to reverse discrimination do not rely only on such arguments as these. The crucial point has often been that it is race that is the basis for choice. And such a policy bears a heavy burden of justification. It faces a ready-made, and powerful, counterargument.

Race Discrimination: Principle or Interest?


The lesson of the great decisions of the Supreme Court and the lesson of contemporary history have been the same for at least a generation: discrimination on the basis of race is illegal, immoral, unconstitutional, inherently wrong, and destructive of democratic society. Now this is to be unlearned and we are told that this is not a matter of fundamental principle, but only a matter of whose ox is gored. Those for whom racial equality was demanded are to be more equal than others. Having found support in the Constitution for equality, they now claim support for inequality under the same Constitution.



The foregoing paragraph is a passage from Alexander M. Bickel’s last and posthumously published book, The Morality of Consent.13 It has been cited in at least three Supreme Court opinions.14 With characteristic clarity and eloquence, Professor Bickel has made a powerful case against reverse discrimination. The argument is a strong one, for it accuses the proponents of hypocrisy and of self-serving deviation from the “neutral principles” sought in constitutional adjudication. That racial or sexual or ethnic discrimination is wrong constitutes what Herbert Wechsler would call “grounds of adequate neutrality and generality … transcending the immediate result that is achieved” in any given case.15 That racial or sexual or ethnic discrimination is wrong when it favors certain groups but right when it favors other groups appears to be the very opposite of such a principle.

But this appearance is deceptive. However appealing Bickel’s statement is, it is wrong. First, the great decisions of the 1950s and 1960s did not depend on the principle that race discrimination is unconstitutional, although some of them did articulate it. Second, the last sentence of the last paragraph does not articulate the principle on which reverse discrimination depends. The distinction between invidious and benign discrimination—or, to phrase it differently, between traditional and reverse discrimination—is not simply a matter of whose ox is being gored. The argument for any given program may be made that way, but that, after all, is how political demands are made. The distinction is a principled one, transcending any immediate result.

The charge of partiality is not the only substantial argument against reverse discrimination. In Chapter 5 I suggested that using race, sex, or ethnicity as a way of assigning burdens or benefits seems unfair on its face, because of the involuntary, immutable, and irrelevant nature of these traits, whatever race or sex a person happens to be. This is one reason the neutral suspect-classification rule of McLaughlin, Loving, and Frontiero has been so popular—and, I think, underlies Bick-el’s conclusion about the “lesson of contemporary history.”

So the task I have set myself is to argue both that reverse discrimination is principled, and that law may deprive some people, but not others, because of race or sex. This argument confronts certain obstacles, but I think Chapter 4 indicates that the Fourteenth Amendment’s legislative history is not paramount among them. In the two miscegenation cases of the 1960s, the Court found in that provision an intent to condemn all racial discrimination, but, in fact, speakers in Congress defended that very kind of law with an argument that contradicts that conclusion. Furthermore, the debates reveal overriding concern with the status of one racial group. Indeed, one scholar has suggested that the principles of the Civil War Amendments were not neutral at all; that the goal was to ensure full equality for blacks; and, implicitly at least, there was nothing wrong with that goal.16 That interpretation, of course, would demand the results reached in McLaughlin and Loving as well as in the school segregation cases, but the neutral ban on discrimination does not emerge from the history. The historical evidence is permissive, neither condemning reverse discrimination nor demanding it. Resolution of the issue will have to depend on some other basis.

What is it about race that makes it seem an unfair basis for discrimination? I have devoted some space to this line of argument, but we can put it into sharper focus by considering the viewpoint of the persons affected by such policies. Someone in the position of Marco De Funis, Allan Bakke, or Brian Weber has been denied training that would greatly improve his prospects. Although it would be incorrect to state that this person has been denied benefits because of his race, it is true that his chances have been reduced because of his race. Being white hurt him. And he is no more responsible for being white than others are for being black, Hispanic, or American Indian. Nor does his race have any relationship to his ability to succeed in a training program or a professional school. It is possible to argue that race may have some relationship to a person’s value as a doctor or lawyer, if one accepts certain arguments for reverse discrimination, but after all, success in medical or law school is a necessary precondition to becoming a doctor or lawyer. So the case for this applicant has a strong emotional and rational appeal.

But it contains some dissonances. Being white was a disadvantage to De Funis, Bakke, and Weber in one limited instance, but it is hardly a disadvantage in general. On the contrary, any white person alive in this country today has reaped unearned rewards because of race, and a white person’s claim to immunity to racially based deprivations must be judged with that fact in mind. Of course, a person cannot help being white, but who would regret it?

That point leads to the paramount difference between invidious and benign discrimination. Other writers, such as Dworkin and Richard Wasserstrom, have made this argument before, but it needs to be developed here. Dworkin insists that the rejected white applicant has no right here “because in his case race is not distinguished by the special character of public insult. On the contrary, the program presupposes that his race is still widely if wrongly thought to be superior to others.” Wasserstrom put it this way: “In our culture to be nonwhite—and especially to be black—is to be treated and seen to be as members of a group that is different from and inferior to the group of standard, fully developed persons, the adult white males.” Therefore, “it is wrong to think that contemporary affirmative action programs are racist or sexist in the centrally important sense in which many past and present features of our society have been racist or sexist.”17

The distinction between discrimination against blacks and discrimination against whites is that the former is part of a system that stigmatizes the group and treats its members as inferiors, and the latter is not. This character of public insult is what denies the right to treatment as an equal, and it provides a principle for decision that satisfies the requirements of neutrality. It does no violence to the purposes of the Fourteenth Amendment. And it could have provided a principled basis for the decisions of the 1950s and 1960s which instead articulated the notion that any and all racial discrimination was unconstitutional.

Standards and Subjectives

But the argument cannot stop here. To be a guide to interpretation, a rule must be intelligible and contain objective, reliable criteria for decision making. In his Bakke opinion, Justice Powell criticized the efforts of Justice Brennan and of Judge Mathew Tobriner of the California Supreme Court to develop such a rule as the one toward which I have been working. Brennan distinguished between “racial classifications that stigmatize—because they are drawn on the presumption that one race is inferior to another or because they put the weight of the government behind racial hatred and separatism”—and policies “designed to enable [members of disadvantaged groups] to surmount the obstacles imposed by racial discrimination.” Tobriner emphasized the familiar notion of “discrete and insular minorities” who might get special solicitude from government.18

It was not the policies these distinctions permit that apparently most troubled Justice Powell. It was rather that he found the concepts of “stigma” and “minority” essentially without meaning. He dealt with “stigma” in a footnote, dismissing it as having “no clearly defined constitutional meaning” and “reflect[ing] a subjective judgment that is standardless.” He paid more attention to the differences between “majority” and “minority.” These concepts


necessarily reflect temporary arrangements and political judgments… . The white “majority” itself is composed of various minority groups, most of which can lay claim to a history of prior discrimination at the hands of the state and private individuals. Not all of these groups can receive preferential treatment and corresponding judicial tolerance of distinctions drawn in terms of race and nationality, for then the only “majority” left would be a new minority of white Anglo-Saxon Protestants. There is no principled basis for deciding which groups would merit heightened judicial solicitude and which would not.19



Is Powell right in concluding that no intelligible distinction between advantaged and disadvantaged groups is possible? That “stigma” has no clear constitutional meaning is true, but not particularly significant; neither, after all, did such concepts as “suspect classification” and “clear and present danger” when they first appeared. The way they acquired meaning was through use in a series of cases, and there is nothing to prevent “stigma” from getting similar use. Still, Powell has done us a favor by reminding us that before the concept can be used as a basis for decisions, it is necessary to think about what the term means and about how to recognize the reality that the term describes. This necessity poses a problem, but it is exactly the opposite of the one that disturbs Powell: there are not too few standards for judgment, but too many.

“Stigma” has a dictionary definition: “a brand … a mark of infamy or disgrace … any mark or label designed to indicate deviation from some norm or standard.” This language recalls that of Strau-der—“practically a brand upon them”—and a phrase from the Civil Rights Cases—“badges of slavery.”20 “Stigma” is also the title of a well-known book whose sociologist author defines the term as “an attribute which is deeply discrediting.”21 We know which races this definition applies to; more important, there exist indicators of what we know.

If a stigma is a mark or brand, what constitutes a stigma? One of the best discussions of this issue comes from Richard Wasserstrom:


We know, for instance, that it is wrong, clearly racist, to have racially segregated bathrooms… . How is this to be accounted for? The answer … can be discovered through a consideration of the role that this practice played in that system of racial segregation we had in the United States—from, in other words, an examination of the social realities. For racially segregated bathrooms were an important part of that system. And that system had an ideology…. A significant factor of that ideology was that blacks were not only less than fully developed humans; they were also dirty and impure. They were the sort of persons who could and would contaminate white persons if they came into certain kinds of contact with them… . This ideology was intimately related to a set of institutional arrangements and power relationships in which whites were politically, economically, and socially dominant. The ideology supported the institutional arrangements, and the institutional arrangements reinforced the ideology. The net effect was that racially segregated bathrooms were both a part of the institutional mechanism of oppression and an instantiation of this ideology of racial taint. The point of maintaining racially segregated bathrooms was not in any simple or direct sense to keep both whites and blacks from using each other’s bathrooms; it was to make sure that blacks would not contaminate bathrooms used by whites.22



In a defense of the Brown decision, Charles L. Black, Jr., described segregation as “a picture of one in-group enjoying full normal communal life and one out-group that is barred from this life and forced into a life of its own.”23 Black pointed out that in the town of Leeville, for example, the white high school was always Leeville High, while the black school bore some other name. Hernandez v. Texas, a case decided just two weeks before Brown, gave still more guidelines, and suggested that there can be more than one out-group within a community. This decision, which reaffirmed the principle that the equal-protection clause protected ethnic groups other than blacks, mentioned segregation of public facilities, the extent of participation of a group in community life, and community attitudes as indicators of disadvantage.24 It is easy to think of similar indicators, such as income, occupational distribution, and representation in public office.

Feminist literature provides another fruitful source of indicators of stigma and disadvantage. Black’s dichotomy of in-group and out-group recalls Simone de Beauvoir’s statement that “humanity is male and man defines women not in herself but as relative to him … . He is the Subject, he is the Absolute—she is the Other.”25 Black’s high school illustration sounds rather like the “Mr. and Mrs. John Jones” convention. Scholarly comparisons of race and sex discrimination have directed attention to shared features that may be more subtle. Helen Mayer Hacker’s famed article in which she identified high visibility, ascribed attitudes, rationalizations of status, and attitudes of accommodation as characteristics of both blacks and women is one ex-ample.26

“Stigma,” then, does provide a potentially usable and useful standard. If anything, the concept does too much rather than too little. But what about “minority”? There is something disturbing about relying too heavily on this concept; Judge Tobriner, in particular, did not seem to realize that a minority can oppress a majority. But that was not Justice Powell’s objection. His two arguments support one another. Had he been more receptive to the concept of stigma, he might have seen ways to distinguish between those groups that qualify for reverse discrimination and those that do not. But even without that help, his argument about the difficulties of distinguishing between minority and majority does not apply to racial groups. They are easy to identify. A final objection to Powell’s argument is that nothing in the Constitution prevents the government from deciding to establish reverse discrimination for some disadvantaged groups but not for others. To permit reverse discrimination does not require that it be extended to all groups that may qualify for it. If anyone were arguing that the Constitution required reverse discrimination, Powell’s objection would be a forceful one, but the operative verb is not “require” but “permit.” Reverse discrimination is not a right.

To speak of stigmatization and public insult—or, if one prefers, of discreteness and insularity—can therefore provide manageable standards for adjudication. The objective criteria are there. The distinction between in-group and out-group, between empowered and disempow-ered, need not become bogged down in conceptual difficulties.

But a third question remains. Even if we can distinguish among groups, can we distinguish between invidious and benign policies? This question is particularly troubling and inescapable for the specialist in sex discrimination, who knows all too well that laws intended to be benign can in fact be harmful. Is it not possible that, as even Justice Brennan warned, “programs designed ostensibly to ameliorate the effects of past racial discrimination … may … reinforce the views of those who believe that members of racial minorities are inherently incapable of succeeding on their own”?27 This question echoes a common argument against reverse discrimination, which suggests that it is in fact stigmatizing because it carries a presumption that its beneficiaries have been rewarded on some basis other than their compe-tence.28

But for minorities the choice is not between favored treatment and succeeding on one’s own; it is often between favored treatment and exclusion. Besides, it is difficult to see how getting a job will create a permanent presumption of inferiority, since, after all, one still has a chance to prove oneself. It is of course true that compensations can become concessions—this is not a trivial problem—but the last decade of sex discrimination cases shows that, although the Court has sometimes had trouble making those distinctions, they can be made.

These cases indicate that reverse discrimination not only can be based on stigmatizing stereotypes, but may have, singly or in combination, any of three effects. First, it may actually compensate for prejudice and oppression. Second, it may harm rather than help the group it reaches. Or third, it may do virtually nothing. Brennan’s distinction between laws that stigmatize and laws that compensate is too either-orish, for there is the third possibility. This group of decisions shows that the old stereotypes are still alive, and contains examples of all three possible effects.

When the sex discrimination cases are grouped logially rather than chronologically, definite patterns emerge. Two social security cases, Weinberger v. Wiesenfeld in 1975 and Califano v. Goldfarb in 1977, invalidated supposed benefits that in fact were burdens.29 Each involved discriminations between widows and widowers. Stephen Wie-senfeld, whose wife died in childbirth, sued to challenge a rule that entitled only widows with minor children to benefits based on a dead spouse’s earnings. Leon Goldfarb, a retired man whose wife had worked for many years before her death, was denied benefits under a regulation that restricted them to widowers whose wives had provided at least half their support.

Both regulations appeared to be, and were defended as, discrimination in favor of dependent widows. They contained “a presumption that wives are usually dependent” and would be objectionable for that reason alone.30 But there was a graver problem, which the Court saw. The law, it declared in Wiesenfeld,


clearly operates … to deprive women of protection for their families which men receive as a result of their employment. Indeed … in this case social security taxes were deducted from Paula’s salary during the years in which she worked. Thus, she not only failed to receive for her family the same protection which a similarly situated male worker would have received, but she also was deprived of a portion of her own earnings in order to contribute to the fund out of which benefits would be paid to others.31



The same was true of Hannah Goldfarb. So these laws, like the old labor laws and possibly the draft exemption, turn out to be invidi-ous—as well as stereotyping and patronizing. The lesson of Wiesenfeld and Goldfarb is that each case demands, first of all, a determination whether the discrimination involved is benign or invidious.

Three cases involve laws that belong in the “discard” category. The first, Kahn v. Shevin, upheld Florida’s $500 property tax exemption for widows, a provision that reduced an individual tax bill by about $15. If the length of the opinion, just over three pages, is any guide, the majority found the case a simple one. Citing government statistics on median earnings of male and female workers, the Court found the law “reasonably designed to further the state policy of cushioning the financial impact of spousal loss upon the sex for which that loss imposes a disproportionately heavy burden.”32 There are several problems with this reasoning,33 but two in particular are relevant here. First, it seems unlikely that this law, which was enacted in 1885, had any such purpose; it is far more likely that it rested on generalizations about female dependence with which the judges who ruled on earlier laws were at home. Second, a $15 credit does not confer much of a benefit.

The next case was Schlesinger v. Ballard. Here the Court sustained a Navy regulation whose effect was to allow women officers four more years of service before mandatory discharge for want of promotion than male officers got (a provision that was dropped soon after this decision). The Court majority thought this rule, too, was a compensation. Justice Stewart suggested that women officers might need more time than men to pile up comparable records, since they were excluded from combat and most sea duty. The dissenters’ response to this argument was devastating. Justice Brennan showed that the regulation was part of a scheme that, far from compensating women officers, severely restricted their opportunities, and pointed out that male and female line officers do not compete for promotion.34 The benefits conferred on women by this law were as illusory as those in Florida’s tax exemption.

Nearly two years passed between Ballard and the next similar decision, Craig v. Boren, the 3.2 percent beer case. No one ever claimed a compensatory purpose for this discrimination; it is reverse discrimination, however, since it does benefit the previously disadvantaged group. The Court found “an unduly tenuous ‘fit’” between the state’s interest in traffic safety and an association so limited and arbitrary as that between young manhood and drunk driving.35 The importance of Craig lies in the constitutional rule it pronounced on sex discrimination, which I discussed in Chapter 5. This rule reappears in Brennan’s Bakke opinion as demanding “an important and articulated purpose” for reverse discrimination, whether racial or sexual.36 My own analysis of this group of cases convinces me that, at least as far as it goes, Brennan’s conclusion is correct.

A test for reverse discrimination must distinguish between legitimate and illegitimate policies and among compensation, concession, and trivia. Like most rules, this one works best in the situation in which it originated: a case such as Craig, where only the most dubious relation existed between the law at issue and any objective. Kahn and Ballard are similar cases, and in each the rule would dictate the opposite result. The Craig rule was actually applied in two important reverse sex discrimination cases. These are more difficult cases than any of the preceding ones; the laws not only granted tangible benefits, but had a clear connection to serious governmental purposes. These cases show that, while the Craig rule is not self-applying, the inevitable problems can be solved. The rule does permit the crucial distinctions.

A 1979 case, Orr v. Orr, overturned Alabama’s sex-specific alimony law. Its roots in sexist stereotypes—“the state’s preference for an allocation of family responsibilities in which the wife plays a dependent role”37—are obvious, but the relationship of these roots to the law itself is not altogether clear. At this point we need to consider both the importance of the law’s end and the relationship between ends and means.

To require an “important” purpose is a more stringent rule than to demand a “legitimate” one, but for an end to be important it must at least be legitimate. The alimony law appears on its face to be designed to protect needy ex-wives. Indeed, the Alabama court insisted that the law was enacted for “the wife of a broken marriage who needs financial assistance.”38 This end is inseparable from an assumption of female dependence and financial inadequacy. This notion arises from and reinforces society’s pattern of sexual stigmatization by which sex becomes a proxy for inferiority. Such legislation, as Brennan cogently argued in Bakke and Frontiero, is inherently illegitimate. This point becomes clearer if we imagine a law that provided some similar kind of benefit, upon individual qualification, only to blacks. Although blacks are indeed more likely than whites to be poor, the assumption that only blacks, and any black, may be incapable of self-support is patently racist.

Suppose, however, that Alabama’s purpose was not to protect wives (despite what the state’s own court said), but to protect spouses, and that, to paraphrase Goldfarb, the state coupled with this aim a presumption of wifely dependence. Justice Brennan apparently thought this was the true situation: “a legislative purpose to provide help for needy spouses, using sex as a proxy for need.” If so, the ends are sexneutral—and concededly valid—but the means are sex-specific. The same sexist presumptions may exist as before, but at this point the usual secondary justification for these laws, administrative convenience, has to be considered. Even this interpretation has not exhausted the possibilites. Alternatively, the law might compensate “women for past discrimination during marriage, which assertedly has left them unprepared to fend for themselves in the working world following divorce.”39 This is a sex-specific end, but, despite patronizing undertones, it too closely resembles benign discrimination to be casually dismissed as a sexist one.

The Court found it unnecessary to resolve either of these issues. The opinion found no valid reason for using sex as a proxy for either need or disadvantage. Since an individual hearing was always required before a judge could award alimony, such wives could be helped even with a sex-neutral policy, with little additional burden on the state. Thus even the problem of administrative convenience is illusory.

In an academic context, the compensation argument deserves more consideration than the Court gave it. A good analogy here is Ballard. Preference for women in regard to military tenure turned out to be part of a pattern of negative discrimination rather than true compensation. (If a third analogy is forgivable, it was rather as if universities gave female junior faculty members extra probationary time while simultaneously imposing heavier teaching loads on them or a ceiling on their publications.) Some of the “discrimination during marriage” of which Justice Brennan spoke consists of legally imposed or ratified restrictions on wives, such as domiciliary dependence and domestic duties. The law of marriage and divorce is notoriously sexist and traditional; it is highly unlikely that alimony was ever designed as a form of compensation.

Even though Orr v. Orr itself did not demand resolution of some of these problems, future cases probably will, and this discussion shows the usefulness of the Craig rule. It does suggest, however, an amendment that may be necessary: not only must a law meet the test of substantial relation to important purpose, but the purpose must be one that cannot be fulfilled by sex-neutral or race-neutral means. Thus the alimony law, like Florida’s tax exemption, would fall because its legitimate ends can be achieved by neutrally written laws.

Of the relevant cases, only Califano v. Webster remains. This is the only case that involves true benign discrimination. Webster involved a rule whereby old-age insurance benefits depend on a worker’s average monthly wage earned during the years (reduced by five) during which wages were highest. Until 1972, when the scheme was equalized, a woman worker could exclude three more lower earning years from her average than a man could. In a per curiam opinion in 1977, the Court applied the three-month-old Craig rule to sustain the defunct provision. Far from being a product of obsolete generalizations about ability or dependence, the scheme “operated directly to compensate women for past economic disadvantage.”40

The provision was not designed to alleviate poverty, using sex as a proxy for poverty. Its purpose was rather to rectify a certain kind of economic disadvantage: sex discrimination in earnings. Sex was not a proxy for anything. Ample evidence exists of the disparity between men’s and women’s earnings; this disparity transcends class, race, occupation, education, and all other relevant factors. Virtually all women (whether deliberately or not) have been underpaid because they are women. The importance of the law’s purpose is demonstrable, and by its nature that purpose can be achieved only by sex-specific means. The only way to compensate for sex discrimination is to provide benefits on the same basis.

Webster supplies a good analogy to Bakke. Race has limited educational opportunities as surely as gender has restricted earnings. These disadvantages have persisted for a long time; even if proof is lacking that they have been imposed willfully, they have been imposed. Each policy helped make up for the past inequalities, and afforded real, not illusory, benefits to the groups involved. If the social security provision is constitutional, there is every good reason why preferential admissions should be.

These cases have vindicated the fears Justice Brennan expressed in Bakke. Too ready acceptance of reverse discrimination would be dangerous. Even recent laws can reinforce negative stereotypes, hurt rather than help, be part of a system of rules that is in fact invidious, or be so trivial as to verge on banality. Reverse racial discrimination may present fewer opportunities than sex discrimination for this type of legislation, given prevailing climates of opinion, but if we treat race and sex discrimination with equal seriousness, we must develop rules that avoid these dangers as far as possible.

Consistently with the history and spirit of the Fourteenth Amendment, we can generalize from race and sex to other attributes. To consign people to an inferior position in society, to disempower them, to insult and stigmatize them is to deny them the right to treatment as equals. But to discriminate against a member of a favored group in order to bring disfavored groups to full equality does not relegate the person to what has been the status of racial minorities or even of women, and therefore does not violate that fundamental right. Invidious racial and sexual discriminations should, as Brennan noted in Bakke, be “invalid without more”41—not suspect, invalid. That concept would remove the disgrace of Hirabayashi and Korematsu and prevent any similar decisions in the future. But benign racial and sexual discriminations are recognizable as such, and do not stigmatize, and should be permitted.

Nagging Questions

But when, and under what circumstances, should reverse discrimination be permitted? Brennan, borrowing from Craig v. Boren, has suggested a test here: that “an important and articulated purpose … must be shown.”42 Do we want to accept any such discrimination that satisfies this test? Certainly such a case as McDonald is worrisome, though the result is welcome. That a black person should go unpunished for misconduct that gets white workers fired is inexcusable. But it is helpful to think about why this situation is so disturbing. In such a case, several workers have committed an act for which each is responsible; all exercised individual choice, and all were guilty of wrongdoing. This is not, therefore, a typical case of race discrimination. It is not unlike Senator Howard’s example of the black man who is hanged for a crime for which a white man is not hanged. Individual responsibility, which is exactly what is absent from most cases of race discrimination, was present, and was discounted.

In McDonald, two workers were punished and a third was not. That decision, in itself, is not necessarily wrong. When several people commit the same offense, they are often punished differently. Various reasons may be offered, including such factors as exculpatory circumstances and prior records. But all these factors relate to individual responsibility, motive, or intent. Punishment for wrongdoing is a distinct kind of policy; rather like course grading, it depends on individual responsibility in ways that other decisions do not. The nexus between wrongdoing and punishment is tighter than that between test scores and medical school. Punishment depends on a person’s behavior in a specific situation, governed by specific rules known to both the punished and the punisher. It is a special case.

There are other situations in which reverse discrimination would be disturbing. A thread that runs through discussions of this issue is the fear expressed by Justice Brennan in Bakke that these programs may reinforce racist notions. We have seen some examples of allegedly preferential treatment for women which reinforce sexist notions, and it is possible to imagine racial analogies. Suppose, for example, that a law provided some sort of financial benefit, upon individual qualification, only to blacks. It is true, of course, that blacks are more likely than whites to be poor. But an assumption that only blacks can be, and any black may be, incapable of self-support is dearly racist. It harms both those included in and those excluded from the benefits. This policy may sound fanciful as an example of race discrimination, but if we think of sex discrimination, it recalls Orr v. Orr. Such policies, whether designed for women or for racial minorities, are objectionable because they use sex or race as a proxy for a factor such as need, which is not only poorly related to these attributes, but related to them in a patronizing and insulting way.

Such a law differs from classic reverse discrimination in yet another important respect. It excludes individuals entirely from a benefit on the basis of race or sex. The deprivation is absolute. It is as if a professional school reserved all of its places for minorities, not just sixteen out of a hundred, as Davis did. Suppose, just to make the hypothetical case more interesting, that this school is not one of several within a large urban area but one that is relatively isolated, as UC Davis is. Since not everyone is free to move in order to go to medical school, such a policy could effectively prevent some people from attending at all. This is too severe a deprivation to be based on race or sex alone. (Howard, Meharry, and the Women’s Medical College of Pennsylvania would not be vulnerable to this objection, since in their prime they were not only limited to blacks or women but were in effect the only institutions open to them on an equal basis. None of them is now so limited.) The character and severity of the deprivation have to be considered.

In at least three situations, then, reverse discrimination would not be acceptable. Only the second, the “black alimony” case, can reasonably be said to involve any sort of stigmatization, to imply defects in those ostensibly favored. The other two cases could survive the Craig test of important and articulated purpose. But the harm they inflict on the majority is too great. Total exclusion has something in common with McDonald. To punish differentially, or to bar people from education, training, or employment, does worse damage than to reduce their chances to compete for limited resources.

The two-tier equal-protection model does recognize similar distinctions of degree, but its rigid dichotomy between ordinary interests and “fundamental rights” will not help solve the problem. Getting into medical school is not a fundamental right, nor is escaping punishment when others escape it (although, if McDonald had involved criminal prosecution, that possibility could not easily be dismissed). This discussion recalls Justice Marshall’s dissent in Rodriguez, where he rejected the two-tier model in favor of concentration on “the character of the classification in question, the relative importance to individuals in the class discriminated against of the governmental benefits that they do not receive, and the asserted state interests in support of the classification.”43 Some hierarchy of interests and claims has to be built into equal-protection litigation.

Conclusion

There are principled bases for distinguishing between malign and benign discrimination; between the advantaged and disadvantaged; between acceptable and unacceptable deprivations. We need not be hypocrites in order to defend reverse discrimination. Such a defense can rest on distinctions stronger than my ox versus your ox. What constitutional arguments in favor of reverse discrimination force us to do is not to reject all principle but to reexamine the landmark cases of the last thirty years. The principle that some of them articulated—that all racial discrimination is illegitimate—is not compatible with reverse discrimination. But this chapter and the last have shown that that principle was not necessary for those results.

The reverse discrimination cases, like the rulings examined in Chapter 5, show how the Supreme Court has constricted the Constitution’s guarantee of equality. The decisions focus not on the foundations of this guarantee but on the traits that are the bases for classification. A broad guarantee of equality is read as a proscription of race discrimination. This construction is both less and more than what the constitutional language and history imply. As we have seen, Section 1 of the Fourteenth Amendment is not phrased in terms of race. There is no powerful reason to conclude that its scope is limited to race discrimination. Nor is there any powerful reason to read the Constitution as forbidding all racial discrimination, whomever it helped.

Supposedly “neutral” discriminations are indeed premised on notions of inferiority. But discriminations in favor of those groups that have been stigmatized, oppressed, and insulted are designed to bring these groups to full equality. Therefore, they are in accord with the Constitution, and there is no persuasive legal argument against them. They may not always be necessary; specific plans, certainly, may be unwise; and they may not achieve their purpose. It is possible, as times and attitudes get harder, that we shall see fewer and fewer of them. But these considerations are not reasons to declare such discriminations unconstitutional, and thus to frustrate efforts to fulfill the promise of the Fourteenth Amendment.

The next three chapters represent a change in focus. Now I shall be concerned not with race and sex but with age, disability, and sexual orientation. The issue of age discrimination may be recent, but the fact is very old, and legal frameworks exist for dealing with it. In the last two areas the problems go beyond questions of discrimination. The handicapped and homosexuals are the targets of discrimination, but that is not all they are subjected to. Not only will I get further and further away from traditional legal categories, but my scope will widen beyond equal protection and the Fourteenth Amendment.

I shall still be concerned with cases, but in none of the next three chapters do I attempt a comprehensive overview of the relevant case law. Nor will I confine myself to cases. Because these are new demands, some of the people who will figure prominently in the next chapters come from 60 Minutes and the New York Times rather than United States Reports and the Federal Reporter. But here again I shall be concerned with what these issues can teach us about equality under the Constitution.
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The Question of Age

Discriminations based on age have been among the least controversial of legal distinctions. Where a line should be drawn—at eighteen or twenty-one for voting, at sixty-five or seventy for retirement—has often been a hot issue, but the notion that a line should be drawn somewhere has rarely been troublesome. Most of us have accepted the idea that young citizens may be forced to do things adults need not do, such as go to school, or forbidden to do things adults may do, such as drinking or driving. Similarly, there is little protest when older people are forced to take drivers’ tests more frequently than others. In 1980 many Americans were uncomfortable with the prospect of a seventy-year-old president, as, twenty years before, they were uneasy about one in his early forties. We have seen nothing arbitrary or unreasonable about such distinctions, but have tended to view them as recognitions of significant differences in human abilities. That, of course, is just how legal distinctions based on sex were once regarded, and that opinion has changed. One purpose of this chapter is to ask whether similar changes are needed in our thinking about age.

In many respects, age differs from all other traits on which legal classifications are based. Although, like race and sex, it is beyond individual control, it does change. What is fixed is the rate of that change. Another feature of age discrimination is that any line drawn is to some extent arbitrary and artificial, even if the states of life it demarcates are real. There are evident differences, for example, between infancy and childhood, adolescence and young adulthood, middle age and old age, but there is no exact age at which one stage ends and another begins. Eighteen is the voting age because we have to put it somewhere, not because there is any magical difference between seventeen and eighteen. A final difference between age and most bases for discrimination is that it is not easy to substitute for the neutral term a group that is the usual target, as “blacks” can be exchanged with “race discrimination” or “women” for “sex discrimination.” Age-based distinctions usually reach either the young or the old, but they can single out people who are not classifiable as either. For example, fifty is not commonly regarded as the beginning of old age, but that was where the line was drawn in Murgia.

Because of this imprecision, the law of age discrimination may seem to be too vast and unwieldy a subject for one chapter. After all, youth and age are antonyms, not synonyms. On the face of it, there seems to be more difference than similarity between, say, laws that make minors subject to parental control and laws that oblige people over seventy to take drivers’ tests more often than others do.

But suppose we compare, instead, compulsory schooling to compulsory retirement. What do they have in common? Both policies set aside a place where the young or old do or do not belong, and do they not both imply that young and old should be segregated from the mainstream of society? Do such policies reflect equal respect and concern for the people excluded? Certainly we do not send people under sixteen to school for the same reasons that we force people to retire at fifty, or sixty-five, or seventy. But anyone who wishes to argue, as I do, that compulsory schooling is constitutional and compulsory retirement unconstitutional must deal with the similarities as well as the differences.

Paternalism, Patriotism, and Patriarchy

Chapter 5 discussed the two major retirement cases, Murgia and Bradley. There I criticized Bradley, in particular, for the assumption that the interests of the retirees could be sacrificed to those of the younger Foreign Service officers. I was less concerned there with attitudes toward the aging than with the results of applying the rigid equal-protection model. Now I shall take up the specific problem, and begin by suggesting that the treatment of the aging has much in common with the treatment of the young.

At first glance, it does not seem that way. In general, with the exception of a few specific laws, older people have the legal status of all adult citizens. Children have a special, restricted status that pervades every aspect of their lives. Legally, a minor child is an “infant.” The word comes from the Latin infans, which literally means “not having the facility of speech”; it refers, overinclusively, to children under the age of seven. The common English meaning of the word is “baby” or “young child,” but the law, again overinclusively, so labels all minors of whatever age.

Infants are presumed to be incompetent. Absent contrary evidence, their parents are presumed to act in their best interests. Similar assumptions are made about schools, where attendance is compulsory. Whether or not children themselves are ever consulted about their interests depends on the particular laws of particular states; there is no requirement that they must be. The cases I shall examine reflect both the assumption expressed by the word “infant,” that minors are incompetent, and the derivative assumption that the adults closest to minors act in their best interests. That the cases in question reflect these assumptions is odd, for they contain much evidence against both of them.

In a case that actually enlarged the rights of juveniles, the Supreme Court described the general situation like this: “A child, unlike an adult, has a right ‘not to liberty but to custody.’ He can be made to attorn to his parents, to go to school, etc. If his parents default in effectively performing their custodial functions—that is, if the child is ‘delinquent’—the state may intervene. In doing so, it does not deprive the child of any rights, for he has none.”1 No rights, but many duties. Children “are expected to be good… . Perhaps the most important and least appreciated norm governing the lives of young people is that they are in every aspect of their presence, demeanor, and appearance accountable. Unlike adults, who can hold each other to account only on the basis of special entitlements and only to a limited extent, young people must answer fully to their parents.”2 And when parents do not hold their children to account, the school and the state step in, in force.

The case of Walter Polovchak illustrates this situation. Early in 1980, when Walter was twelve, his family emigrated from the Soviet Union and settled in Chicago’s Ukranian community. That summer, the parents decided to return home. Walter wanted to stay, and ran away to relatives in the community. The Immigration and Naturalization Service granted him asylum, and a federal judge ruled that his parents could not take him back to the Ukraine. The parents took their case to the Illinois courts. In December 1981 a state appeals court awarded custody of Walter to his parents, but neither state nor federal authorities made any effort to return him. The parents have since returned to the Ukraine, and the case goes on—as Walter approaches adulthood.3

Not surprisingly, the case has had widespread publicity. After all, it presents a conflict between two cherished American ideals: patriotism and family life. Typically, it has been the familial knee that has jerked. Opinion has tended to side with the parents. So do the American Civil Liberties Union, which took their case; the New York Times; and the well-known liberal columnist Ellen Goodman, who has criticized court decisions upholding parents’ rights to institutionalize their children. She wrote:


If it happened to an American family, it would be an outrage… . The fact is that we have given much more weight to this Ukranian boy’s testimony than to any American boy of the same age.

…Is he, like so many of his age, testing the limits, tasting his first tidbits of rebellion? Or can he be mature enough to choose political freedom above family?

… Our laws assume [except in rare instances] that the parent is the best judge of the state of mind, the needs and the future, of the child. Whether we approve or not, we do not interfere unless they have been proven unfit.4



Walter, of course, is in no sense independent. Without his extended family, he would have no real choices. No more than the society Walter left does this one permit a twelve-year-old to be autonomous. Walter’s choices—and they have not been his, but the courts’—are between being subject to his parents in the Ukraine and being subject to a guardian in the United States. Walter could not earn a living wage; even if he could, or if he had an independent income, he would not be allowed to control the money; and his ability to earn is limited by the fact that he must go to school. Without an income, Walter could not buy necessities.

Twelve-year-olds can do many of the things for which adults are paid. They can also keep themselves alive; they can buy and prepare food, clothe themselves, and get housing. But they are not allowed to earn a living wage, and therefore to get what they need. Moreover, most of the skills that children must have in order to become autonomous adults, such as reading and writing, are not taught them until long after they are capable of learning them. A twelve-year-old’s dependence is as much the result of social practices as it is of personal limitations.

Is a child Walter’s age “mature enough” to be independent? It is not clear why this should be the first question; why not begin instead by asking about the consequences to the child of the decision? Often what adults mean by children’s “maturity” is obedience, tractability, and agreement with them. Walter, of course, has passed that test, since he agrees with most of us about where he would rather live. Sarcasm aside, Walter did give some reasons for his choice, and at first glance they cast doubt on his maturity. He spoke of his fondness for American ice cream, bicycles, “lots of food,” and the fact that “you can buy many things here.”5 But what can we expect? Would it have been more mature of him to speak in cliches about American democracy? After all, children neither vote nor hold office; and, as aliens, neither could Walter’s parents. Ice cream and bicycles reflect the limited range of choices available to a child, and the limited resources he commands. Expert opinions differ as to what children can do, and how mature they are, at what age, but when society denies children the power to do many of these things, the ability is beside the point.

However limited Walter’s choices, his attempts to make them have disturbed many Americans. Our faith in the family, our belief that Mother and Father know best, are so great that parents get support even when few of us would agree with their decisions. The courts, too, may yet side with the parents. Few people seem to remember that only eight years before Walter Polovchak ran away from home, a similar case in Chicago, involving an even younger child, was decided in favor of the parents, and the result was tragic. Six-year-old Johnny Lindquist did not want to live with his parents, either. He had been placed in a foster home after his parents declared they could not support him. When they wanted him back, Johnny told a caseworker that he was afraid of his father and wanted to stay with his foster parents. But he was returned home; his father beat him; and in September 1972, after weeks in a coma, he died.

Of course, it would be unfair to compare the Polovchaks with the Lindquists. What the two cases share is not a truth about parents, but a truth about opinion and a truth about children. Time wrote of the Lindquist case: “As a result, an Illinois Senate Committee has been holding hearings on whether to change child-care laws to resemble those of California, where due weight is given to the child’s own wishes about custody if he ‘is of sufficient age and capacity to reason.’”6 John Holt commented on this article:


… had such a law been on the books, I doubt that it would have made the slightest difference in the case of Johnny Lindquist or others like him. In the United States today what official body, what group of professional helpers and protectors of children, would agree that a six-year-old was “of sufficient age and capacity to reason”? And yet that is exactly the point of the story, and a point that Time magazine wholly missed. In this matter it was Johnny who was right. His judgment was more accurate and his reasoning better than that of the state and its adult experts. He knew. They did not. Will we listen any more attentively to the next six-year-old who tells us that he knows what he wants and needs? It’s not likely.7



The lesson of the Lindquist case (and the reason I bring it up) is that a child can be right. Even a six-year-old can know what is best for him, and can make wise choices. The emotional reaction a case like Johnny Lindquist’s provokes may have limited its usefulness as a lesson. The Polovchak case, generating less passion, should stimulate more thought. But so far it has been a one-sided contest between patriotism and patriarchy, with the latter far ahead.

Is it appropriate, though, to compare the Polovchak case with Mur-gia and Bradley? What do these cases have in common? One similarity is that both parental control and compulsory retirement depend on generalizations about the capacities of certain age groups. State police officers must retire at fifty because society assumes that certain physical abilities decline with age, and that therefore a person over fifty is less likely than a younger person to have acute vision and fast reflexes. Likewise, parents have control over their children because society assumes that certain mental abilities increase with age, and that therefore a twelve-year-old is less able than an adult to make wise decisions. Each of these assumptions and generalizations is correct, to an appreciable extent; both are far more accurate than common generalizations about race or sex. The relationships between trait and ability are stronger in age discrimination cases than in those cases. Thus, although it is partly a matter of degree, age discrimination probably would not fall under the Frontiero definition of suspect classification.

But that is a probability, not a certainty, and the outcome may well depend on what age and what restriction. It is disquieting to compare Murgia with Frontiero and Craig. Brennan found sex-based distinctions suspect because, like race, sex is an involuntary, immutable characteristic. Age is mutable, but it, too, is “determined solely by the accident of birth.” Brennan also discussed the lack of relationship between sex and ability, and the “gross, stereotyped distinctions” on which laws have often depended.8 Although the Court has refused to rank sex as a suspect classification, some of Frontiero survives as dogma. Later decisions have established that sex discrimination cannot be based on stereotyped assumptions.9 Rostker v. Goldberg weakens this principle only to the extent that the assumptions that have led Congress to exclude women from combat are used to justify their immunity to the draft. It remains to be seen how great a departure this ruling will be.

Murgia insisted that the retirement law is not based on such stereotyped assumptions, that there is good evidence that physical abilities decline with age.10 But even though these generalizations are supportable, they are not universally true. Some fifty-year-olds have perfect vision, just as some children have good judgment—or, at least, better judgment than adults around them. Nevertheless, the generalizations are universally applied; they include everyone within the group, with no exceptions.

When the Court declared in Murgia that the state police officers were not “subjected to unique disabilities on the basis of stereotyped characteristics not truly indicative of their abilities,” it was dead wrong.11 That was exactly what had happened. The fact that the assumptions might be more accurate than some that have been made about blacks or women does not make them any less stereotyped. The fit between age and decline is no better than that between young manhood and drunken driving in Craig, and yet it was sufficient. Men, women, and racial minorities may not be restricted on the basis of gross stereotyped assumptions, but the old(er) and the young(er) may be.

Not only are the generalizations imperfect, but the abilities in question are imperfectly related to the facts of the particular cases. By and large, it is true that good vision and fast reflexes are useful for a police officer; to slip back into legal jargon, they are reasonably related to police work. But not all police tasks require them.12 Nor do all choices require “maturity” or “wisdom.” Most choices are among few and limited things.

This discussion has suggested that certain typical age-based discriminations could survive standard equal-protection scrutiny. They are neither arbitrary nor suspect classifications. But Chapter 5 showed that another working definition of “suspect classification” exists, that is, classifications used to harm a distinct, isolated minority. Murgia insisted that classifications affecting those over fifty did not have this effect, and what was said there is equally true of youth. It is a stage of life we all go through; and though the young, too, must contend with prejudice and stereotype, to call them an oppressed or despised group strikes us as odd.

But this analysis, applied to youth, is no more satisfactory than it was in Murgia and Bradley. Age and youth are not typically thought of as brands, or deeply discrediting attributes in Goffman’s sense, but it is easy to think of features that are similar to the stigma of blackness or femaleness. Both the old and the young partake of forced segregation, high visibility, lack of money and power, and, possibly, attitudes of accommodation (consider, for example, the “cute” behavior many children exhibit). Some of the worst stigmas do not seem to have equivalents here—for example, there is no ready counterpart to “nigger” or “broad” for children (“kid” does not make it, though “brat” might)—but the question seems to be one of degree. And the Murgia problem still exists: the fact that a general classification does not brand, isolate, or disempower does not foreclose the possibility that particular policies based on the classification can do so. In that sense, many such laws may put the weight of the government behind oppression.

I suggested that one way to create a disadvantaged group is to deprive its members of their jobs. When new jobs are not ready and waiting for retirees and pensions are often a joke, those who no longer work may virtually no longer eat. The deprivation is not of a “fundamental right” in the traditional sense, but it can be devastating. So are the potential effects of Walter Polovchak’s being forced back home.

Bradley seems even more destructive than Murgia. I quoted at length from Justice White’s opinion for the Court, in which he stressed the younger diplomats’ morale at the expense of the older officers’ jobs. I questioned the assumption that the interests of one group could get absolute priority over those of the other. Something similar has happened in the Polovchak case. Comment on it has tended to emphasize the interests not of the child but of the parents. To some extent, of course, such comment is appropriate; the parents do matter. There have been suggestions, such as Goodman’s, that the parents must be presumed to act in Walter’s best interests. This assumption echoes Time’s discussion—apropos, incredibly enough, of the Lindquist case—of “the psychic benefits of parental authority.”13 But the decision to return Walter to his parents could hardly have been based only on his presumed interests. All too often it is assumed that parental authority is supreme; parental choice beyond question; parental priority absolute. With youth, as with age in the Bradley decision, law, doctrine, and opinion contain some disturbing assumptions about who really matters in this society and who does not.

Standard equal-protection doctrine deals summarily with maximum age rules, relegating them to the lower tier of classifications. The young fare even worse than the old with this doctrine; in cases involving children, equal-protection questions go all but unasked. The only such issue raised in the Polovchak case—Goodman hints at it in her column—is whether Ukranian parents get equal rights with American parents. In the decisions I shall examine, no judge seriously questions the government’s power to treat children differently from adults. Children enjoy constitutional rights only to a very limited extent; they may be summarily punished and even injured; and demands may be made on children—for example, that they show respect or avoid bad com-pany—that no adult outside a prison need tolerate.

Current doctrine thus buries questions of equality. But if one conceives of the constitutional guarantees as I have suggested—as broad provisions of equal respect and individual rights, transcending questions of capacity or competence—these issues do not bury easily. For the cases show that neither senior nor junior citizens enjoy these rights. They do not receive anything close to treatment as equals. They are not entitled to equality.

Before I examine cases on children, an introductory word is in order. The media have informed us selectively on these issues, distorting our perceptions. We hear of children who assault teachers, not teachers who assault children; teenagers who “pop” pills, not students forced to take them; juveniles who more or less get away with murder, not those incarcerated for years for behavior that adults get away with. These distortions may reflect an ambivalence toward children, if not outright dislike. For readers unfamiliar with court decisions, much of the information here may be new and troubling.

The Boundaries of Parental Control


If the universality of the childhood experience (all of us were children once) could guarantee empathy from adult lawmakers despite the absence of children from legislative assemblies, there would be no occasion to regard children as an isolated and unrepresented minority, in need of special protection, but if adults instead look with contempt at a stage they have “outgrown” and will never re-enter, then every privilege withheld by legislators or administrators from the young must become a source of suspicion.14



The courts have come to question, though not to discard, any general presumption of adult benevolence they may have held with respect to officials. But parents are a different story. The judges never seriously question parental benevolence. Courts presume that parents are loving and wise. This notion expresses the ideal of family life, in which we have been taught to believe. But perhaps we do not need it taught to us. Since we all had parents, we have a stake in believing in the ideal; since many are parents, they have a double stake in a flattering vision of themselves.

But we do not really know how close the ideal comes to the reality of family life. The next four cases present much evidence of disjunction, but judges tend to discount these facts as “exceptions” to the rule. There are good reasons to challenge this dismissal. Certainly parents are instructed to love their children, and often do. The parent-child relationship may indeed be one of love, but it is inevitably one of power: not only because of the law, but because of parents’ greater physical prowess and power of the family purse. For the feminist who has entertained the idea that the family may oppress women, it is only a small logical step to entertain, though not necessarily to embrace, the idea that it may also oppress children. But for many people, including judges, this is a foreign and frightening thought.

It was not until 1979 that the Supreme Court decided a case involving an overt conflict between parent and child. But parents are active participants in most cases involving children, usually on their children’s side. Some adult has to pay the lawyer’s bill, and usually that person is the child’s parent. Even when no fee is involved, some lawyers are reluctant to represent juveniles without parental approval. An example is the case of Paul Guilbert, a seventeen-year-old homosexual. In 1979 he sought to attend his high school junior prom in Cumberland, Rhode Island, with a male date. When the principal refused his request, the school committee denied Guilbert a hearing because his father opposed him. The Providence chapter of the aclu refused to take the case for the same reason. The next year, however, Guilbert attended the senior prom with the same date. Aaron Fricke was eighteen and legally an adult, so he could bring suit on his own. A federal district judge ruled in his favor. School officials considered canceling the prom, but let it go on as scheduled. There were no incidents.15

Usually cases involving children are brought by the parent, acting as the child’s “next friend.”16 As a result, the typical case carries an assumption that the interests of parent and child are identical. But, as two landmark cases show, there may be reason to wonder.

In Wisconsin v. Yoder, only Justice Douglas did wonder. He joined his eight colleagues in ruling that Old Order Amish parents could remove their children from school after the eighth grade, as their religion required, when the children agreed; but he dissented alone when there was no record of the child’s wishes. Douglas cited data that showed that an appreciable number of Amish children do eventually leave their community; would they not need further schooling?17 Education is enabling; it equips people to make decisions about their lives, and stopping it at an early age limits individual freedom—which, of course, is just what the Amish parents want. However healthy, virtuous, and law-abiding the Amish way of life is, it is also constricting, and there is evidence of severe problems behind the facade of “idyllic agrarianism.”18 No one disputes an adult’s right to choose such a life, but may parents effectively foreclose all other choices for their child? On the other hand, if parents do not limit the child’s alternatives, will the child ever again be able to make that particular choice? The fact that ever larger numbers of young adults choose to live under strict religious discipline suggests an affirmative answer to the second question.

In Yoder, such questions are visible but not readily answerable. In an equally famous case, Tinker v. Des Moines Community School District, they were not even visible.19 When three students were suspended for wearing black armbands to protest the Vietnam war, their parents went to court and won. No one saw any possible conflict. But Robert Burt, writing several years later, questioned whose First Amendment rights the decision actually protected: the children’s or the parents’. A good question: many of us can recall adolescent embarrassment at our parents’ political beliefs. Burt does not think this parent-child conflict was appropriately presented to the Court in either Tinker or Yoder; he argues that both were rightly decided.20 But the general question will not go away.

Parham v. J. R. presented it squarely.21 At issue was the commitment of minors to state mental institutions on the request of their parents or guardians. The institutions’ authorities had to approve the commitment, but no formal hearing was required either before or after admission. A three-judge district court in Georgia had enjoined this practice, ruling that giving parents “unbridled discretion” violated due process. The judge repeatedly compared this case with Gault, in which the Supreme Court had held that the requirements of notice, hearing, and counsel apply to juvenile court proceedings. He pointed out that, in fact, Georgia’s juvenile code had more safeguards than this law, that institutionalization could be as harmful as imprisonment, and that “there are no true ‘voluntary’ child admissions.”22 Judge Wilbur Owens also relied on another apposite case, O’Connor v. Donaldson.23 There the Supreme Court had unanimously ruled that to confine a nondangerous patient against his will violated due process. Kenneth Donaldson had been committed—by his parents, note, but after a court hearing—in 1957, and, despite repeated efforts to secure his release, was held, with no further hearing, until 1974.

Explaining his reliance on these two cases, Judge Owens quoted a doctor’s description of a “typical” decision to commit: “The parent may come in saying, ‘I can’t handle it any more; do something.’ And they say at the hospital … , ‘I think hospitalization is indicated.’ The parent would agree and that would be it.” The judge concluded: “To unnecessarily confine a child in a mental hospital and thereby cause him to possibly suffer severe emotional and psychic harm, to demean himself, and to magnify social ostracism, is to deprive him of a child’s freedom just as much as if not more so than a child is deprived of his freedom by being civilly committed as a juvenile delinquent.”24 The Supreme Court reversed. All that due process required, declared Chief Justice Burger, was “some kind of inquiry … by a neutral fact finder … [which] … must also include an interview with the child.” The decision maker must “have the authority to refuse to admit any child” and “the child’s continuing need for commitment” must “be reviewed periodically by a similarly independent procedure.”25 The psychiatrists and administrators provided such a review.

One might question whether an employee of mental institution is in fact “neutral.” The choice to work in such an institution presumably implies approval of that mode of treatment.26 But the most striking features of Burger’s opinion were its endorsement of both the therapeutic model of mental institutions and the traditional model of the family.


The state through its voluntary commitment procedures does not “label” the child: it provides a diagnosis and treatment that medical specialists conclude the child requires. In terms of public reaction, the child who exhibits abnormal behavior may be seriously injured by an erroneous decision not to commit. Appellees overlook a significant source of the public reaction to the mentally ill, for what is truly “stigmatizing” is the symptomatology of a mental or emotional illness.



All this would be news to Kenneth Donaldson, who was incarcerated for seventeen years with little treatment or symptomatology—not to mention Senator Thomas Eagleton, forced to withdraw in 1972 as the Democratic vice-presidential candidate because he had been in a mental hospital. Hospitalization is not inevitably therapeutic, and, worse, it can be stigmatizing—even for U.S. senators. It is impossible to determine whether Eagleton’s electroshock treatments helped him; what is certain is that they branded him.

Burger’s ideas about family relationships were not quite so sanguine, but they, too, had a benevolent image of authority.


Our jurisprudence historically has reflected Western Civilization concepts of the family as a unit with broad parental control over minor children. Our cases have consistently followed that course; our constitutional system long ago rejected any notion that the child is “the mere creature of the State” and, on the contrary, asserted that parents generally “have the right, coupled with the high duty, to recognize and prepare [their children] for additional obligations.” Surely, this includes a “high duty” to recognize symptoms of illness and to seek and follow medical advice. The law’s concept of the family rests on a presumption that parents possess what a child lacks in maturity, experience, and capacity for judgment required for making life’s difficult decisions. More important, historically it has recognized that natural bonds of affection lead parents to act in the best interests of their children.

… that some parents “may at times be acting against the best interests of their children” … creates a basis for caution, but is hardly a reason to discard wholesale those pages of human experience that teach that parents generally do act in the child’s best interests. The statist notion that governmental power should supersede parental authority in all cases because some parents abuse and neglect children is repugnant to American tradition.27



Whether or not parents “generally” act in their child’s best interests is a question incapable of resolution. Burger has accurately stated what has been assumed, not shown. One reason that parents are assumed to act this way must be that we can frequently observe them doing things that are obviously good for their children. But when a parent does something that appears harmful, should we assume that the parent is acting in the child’s interests? Do we assume so when we see a child being hit hard? Even if the parent insisted that the blows were for the child’s own good, should we believe this explanation?

Civil commitment is not so clearly harmful as those actions that, inflicted by anyone but parents or school officials on anyone but children, would constitute assault. But the lower court records suggest that hospitalization can hurt children, that the commitment of children for their own good does not make it for their own good. Motive does not determine effect, and even if it did, the typical precommitment conversation is not reassuring about motive. Nor is Parham’s companion case from Pennsylvania. There the district court judge reviewed the records of the twelve children involved. Three had exhibited violent or self-destructive behavior, but two were admitted because they were “hyperactive,” one because of a history (but no convictions) of “stealing and destroying property,” and another for “making weird noises, refusing to do work, and talking back to teachers.”28 (These descriptions also call into question the “neutral factfinders’” powers of discrimination.) Generalities to the effect that parents act in their children’s best interests should not govern cases in which such evidence exists to the contrary.

Also beside the point is any “statist notion” of governmental supremacy. Burger has cited two cases, Pierce v. Society of Sisters and Meyer v. Nebraska, which upheld the parents’ rights against the state in order to uphold the parents’ rights against their children.29 Here the state does not choose between involvement and noninvolvement; what it is asked to do is to admit a child into one of its institutions. Whatever happens, state power is involved. Burger’s rhetoric might be appropriate if a state committed a child without parental approval, but not when the state’s choice is between using its power to admit a child and using its power to refuse. Surely the state has no duty to commit a child on a parent’s request.

And it is not clear just how strong the justices’ commitment to parental authority is. In another article, Robert Burt examines Parham in relation to several other cases. He points out that Burger, Powell, and Rehnquist voted against parents who protested their children’s suspension from school or the imposition of corporal punishment, while supporting parental consent for abortion and concurring in Parham and Yoder.30 Burt infers that for these justices “a specific authoritarian style of parenthood, rather than the status of a parent itself, warrants constitutional deference.”31

Chief Justice Burger wrote not only of parents, but of children too, in traditional terms. “Most children, even in adolescence, simply are not able to make sound judgments concerning many decisions, including their need for medical care or treatment. Parents can and must make these judgments.”32 The Lindquist case, easy as it is to dismiss as an “exception,” casts some doubt on that general principle. My discussion of the Polovchak case shows that many of the disabilities of children are not caused by their immature minds but are imposed from outside. As psychologist Richard Farson puts it, “We cannot assess the potentialities of children because we have never organized society to elicit them. We have probably done just the opposite.”33

And an old problem, one that Jefferson saw, remains. Whether or not people are competent to rule themselves, can anyone else rule them? That was the crucial problem in the next three cases. It is unlikely that any of these children were competent to make the decisions that had to be made. The trouble was that neither were their parents.

It is an established rule that parents have the duty to provide children with necessary medical care.34 When parents refuse to provide such care—for religious reasons, for example—the state will intervene. But what happens when parents reject medical advice in regard to treatment of children with life-threatening illnesses? That was the issue in the next two cases. Although the rulings differed, the results were the same: the parents prevailed and the children died.

In August 1977, twenty-month-old Chad Green was diagnosed as having acute lymphocytic leukemia. His doctors in Omaha, Nebraska, prescribed conventional chemotherapy, with which, according to their testimony, his chances of survival were slightly better than 50 percent. Chad was in remission within a month. The family moved back to his father’s hometown, Scituate, Massachusetts, so Chad could be treated at the Massachusetts General Hospital. The chemotherapy and the remission continued, but in November the Greens stopped giving Chad medication without telling the doctors. They began a program that “included dietary manipulation and prayer” as well as vitamins and Laetrile. Chad soon had a relapse. The parents admitted they had stopped the chemotherapy, but refused to start it again.


… according to the mother’s testimony, the decision to terminate chemotherapy was not based on the parents’ view that another medically effective form of treatment could be found. Rather, it reflected the parent’s deep concern over the child’s discomfort in the chemotherapy program, and their pessimism concerning the child’s chances for cure… . The mother stated, “We would love for Chad to have a full and long life. But it is more important to us that his life be full instead of long, if that [is] the way [it has] to be.”35



The hospital got a temporary restraining order, resumed the treatment, and got Chad back into remission. Even after his relapse, he had about a 50 percent chance of full recovery. When the Supreme Judicial Court upheld the order, the Greens left the state and petitioned for review. The court ordered them to return Chad, but they did not.36 Chad died in Omaha in 1979.

The court emphasized the fact that there was no medical testimony in favor of the Greens’ therapy, and that the hospital’s uncontradicted medical testimony stated that chemotherapy would give Chad a good chance for a normal life.37 (Good, yes; but, after all, a 50 percent chance of survival is also a 50 percent chance of death.) In the first case, the judge suggested that so young a child was unable to understand why he was being subjected to the effects of the chemotherapy, and could not be allowed to make such a decision himself. But Chad never expressed an opinion, and at any rate, the side effects were limited to constipation and stomach cramps, which were relieved with medication.38

Although no one who saw the Greens on television can question their sincerity or their ultimate grief, their actions are hard to accept. As the second decision said, “It is with sadness that we review the entire history of this case… . The judgment of the parents has been consistently poor, from the child’s standpoint, and his well-being seriously threatened as a result.”39

Joseph Hofbauer’s parents won in the New York Court of Appeals, though not before they had left its jurisdiction. The facts were not identical to those of the Green case. Joey had Hodgkin’s disease, not leukemia. The evidence in favor of nutritional therapy was better, but so were the boy’s chances of survival with chemotherapy. (The fact that Joey was seven rather than one made no difference, ever) . The Hofbauers were clear and explicit about their reasons for preferring Laetrile. They wanted to avoid the nauseous effects of traditional drugs, which Joey’s father graphically described on national television. The parents appeared more optimistic about the future than the Greens had been. The court saw the matter this way:


It surely cannot be disputed that every parent has a fundamental right to rear its child. While this right is not absolute inasmuch as the State, as parens patriae, may intervene to ensure that a child’s health or welfare is not being seriously jeopardized by a parent’s fault or omission, great deference must be accorded a parent’s choice as to the mode of medical treatment to be undertaken … .

… Ultimately … the most significant factor in determining whether a child is being deprived of adequate medical care, and, thus, a neglected child within the meaning of the statute, is whether the parents have provided an acceptable mode of treatment for their child … . This inquiry cannot be posed in terms of whether the parent has made a “right” or a “wrong” decision … . Rather, in our view, the court’s inquiry should be whether the parents, once having sought accredited medical assistance and having been made aware of the seriousness of their child’s affliction and the possibility of cure if a certain mode of treatment is undertaken, have provided for their child a treatment which is recommended by their physician and which has not been totally rejected by all responsible medical authority.40



Since the Hofbauers had found several doctors who prescribed Laetrile, and they and others had testified that Joey’s illness was under control, the court denied the state’s petition to have Joey declared a neglected child. But the opinion gives a one-sided presentation. State physicians who had examined Joey testified that his disease was progressing.41 There was no discussion of his chances of recovery with conventional treatment, which were fairly good. Nor was there a report of any victim of Hodgkin’s recovering with Laetrile. It is easy to criticize the decision now, when we know that Joey died, but even without this hindsight, the court seems to be stretching to defend, or at least accept, the parents’ judgment. Like Chief Justice Burger in Parham, the judges recite traditional generalizations about parents and children. And the word “fundamental” is used to describe a parent’s rights, as if they stood on their own, separate from the child himself.

That was also true in a case brought to the Supreme Court a year after Parham. The Court denied review, although the case was literally a matter of life and death. The story of Phillip Becker has been at least as widely publicized as those of Chad Green, Joey Hofbauer, and Walter Polovchak; 60 Minutes has devoted a segment to him. Phillip, now fourteen, has Down’s syndrome, and has lived in a California residential facility since his birth. He has a heart defect common in Down’s victims. His doctors wanted to perform corrective surgery, but his parents refused permission. The state courts upheld the parents, and the justices’ action leaves the ruling in effect. In 1981, however, a state superior court judge awarded custody of Phillip to a couple who had done volunteer work at the home where he lived and who want the surgery performed.42 I shall discuss this case at greater length in Chapter 8, but a comment of the trial judge is appropriate here. He stated, “The principle of parental autonomy is fundamental.”43 But surely it is not. Parental rights, as even Chief Justice Burger declares in Parham, are derivative, from the presumed incompetence of the juveniles and the parental dedication to the child’s interests.44 To rank them as fundamental is a serious distortion.

There is, of course, an important difference between Parham and Phillip B. and the Green and Hofbauer cases. Because media coverage was so extensive, there is ample evidence of these parents’ good intentions. They acted and felt as Burger assumes most parents act and feel. But however good their intentions, the end results were the same as in the Lindquist case. Their decisions may have forfeited, and probably shortened, their children’s lives. Their actions did at least as much damage as those of exasperated or even malevolent parents who commit their children. After Joey’s death, his father called him “a pioneer whose purpose was to establish the right of parents to make these decisions for their children and to keep Governor Carey and his faceless bureaucrats out of the family.”45 But was this child a pioneer, or a sacrifice?

This group of cases has some disturbing implications. They show that, as far as parental control is concerned, there is little difference betwen a toddler like Chad Green and a twelve-year-old like Walter Polovchak. A child Walter’s age can read, and may form opinions about medicine; after all, cancer and its treatment are becoming staple fare in mass-circulation magazines. If a stricken twelve-year-old preferred chemotherapy to Laetrile, Hofbauer could be used as precedent—and in New York State would have to be so used—for ruling against her.

Chad Green’s case points up another worrisome aspect of these situations: that the children involved were not necessarily better off with decisions against their parents. The Greens left Massachusetts, and were able to get away with defying a court order even with wide publicity. Parents in future cases will probably have similar success, especially since they are now likely to leave before the decision, as the Hofbauers did. In fact, there was no one to intervene between Chad and his parents, to provide the care a young child needs, so Chad was as helpless as Walter Polovchak would be without his relatives.

Similarly, a child whose parents fail in their commitment efforts is almost certainly better off than one whose parents succeed, but being in the custody of angry, resentful parents is itself at best an unhealthy situation. Courts may be able to prevent some parental errors and abuses, but they cannot make the children autonomous. The children’s freedom is limited by incapacity, whether real or superimposed. Nevertheless, it is possible that some parents would not flee after a court order; that some children would find other adults to take responsibility for them; that some parents would seek help outside an institution. The decisions, which emphasize parents’ rights and children’s incompetence as if it were impossible to transpose the possessive modifiers, foreclose these possibilities. Where society works hard to keep minors dependent, courts cannot free them; but we might hope that when they get through cracks in the system to gain some independence, courts will not frustrate them.

If the courts’ idealized view of parents were correct, it would not matter too much how competent or incompetent children are. Wise, benevolent parental despots could reinforce their children’s competence and protect them from their incompetence. If parents were such angels in the form of kings and queens, these decisions would not endanger children’s rights to equality. But would such parents be likely to put their unwilling children in institutions? The best evidence against the Burger-Goodman view of the family is that any of these cases arose at all. Even if the fallible parent is an exception, it is, after all, exceptional cases that get to court. Repeated affirmations of parental power ensure that children do not get equal protection.

The Law of the School

Every parent and child in the United States is subject to compulsory education laws. All states, territories, and the District of Columbia require children within a fixed, and wide, age range to attend school, and parents to see that they do. Parents have wide discretion over their children’s schooling. They are free to choose among public, private, and parochial schools, and have some control over the curriculum.46 But except when their religious freedom is involved, as in Yoder, parents must get their children to school.

Going to school may be the only thing the state makes all of us do. lt has affected far more people than the draft did. Like the draft, compulsory schooling has become controversial, though not to the same degree.47 But despite the strong arguments of some opponents, I am dubious about the wisdom of abandoning it. If six-year-olds were free to make choices about where to spend their time, the case for abolition might be stronger, but I think I have said enough about the ways in which children are disempowered to show that they are not free. If school were not compulsory, parents could find all sorts of reasons, bad, selfish, ignorant, or misguided, for keeping their children out. If school were only prison or conscription, we might turn a blind eye to such parents, but school is more than coercion. It teaches skills, and if these skills do not quite liberate, they do empower. There probably should be some alternatives to traditional schooling, but some compulsory education seems necessary in a society that does not ensure that we learn these skills on our own. Of course, to the extent that schools fail to teach, the case for compulsory attendance is weakened. Where there is no education, “compulsory school attendance functions as a bill of attainder against a particular age group.”48 Even when schools do their job, it seems logical that the fact of compulsion demands more lenience, not more stringency, from the officials who do the compelling.

If schools are not “bad places for kids,” they are places where bad things can happen to them.49 They often do not learn the skills they are there to learn, while they pick up misleading information, misinformation, and muddled thinking habits.50 Students may learn “lessons in Practical Slavery,” automatic obedience, racism, and sexism. They may be given drugs to cure their “hyperactivity”; whatever the overall merit of this treatment, it is misused and overused.51 As Tinker showed, schools have deprived children of so unobtrusive a mode of expression as wearing an armband. Although the Supreme Court invalidated this action, and other decisions have protected such activities as distributing “underground” publications and wearing “freedom buttons,” the school may respond to “commotion and confusion” by banning the buttons. Black students may be subjected to such public insult as hearing “Dixie” played at a pep rally. Students may be punished in a variety of ways: sent outside the classroom, ridiculed, kept after school, suspended, and beaten.52 School does provide a counterforce to parental authority, but it also subjects the child to yet another power.

Even without the footnotes, the reader has probably recognized several court decisions in the above list. I have already mentioned one of them; it is hard to discuss parental authority without getting into schools, just as it is hard to discuss the rights of children, handicapped people, and homosexuals without overlapping. Here, at least, everything is related to everything else.

Tinker has been recognized as a landmark case in students’ rights. It does extend the protection of the First Amendment to the classroom, and that is important. The majority opinion declared: “It can hardly be argued that either students or teachers shed their constitutional rights to freedom of speech or expression at the schoolhouse gate.” The Court had no difficulty in concluding that wearing an armband was a “symbolic act” within the free-speech clause. But there was equal emphasis on the school authorities’ power not just to preserve safety but to keep to business as usual. The appropriate test for deciding whether an act was protected by the First Amendment was whether “the students’ activities would materially and substantially disrupt the work and discipline of the school.” Here there was no disruption, only “worry.”53

So far, so good. But what is so bad about disruption? Recall the words of Justice Douglas in Terminiello v. Chicago: “A function of free speech under our system of government is to invite dispute. It may indeed best serve its high purposes when it induces a condition of unrest, creates dissatisfaction with conditions as they are, or even stirs people to anger.”54 Tinker implies that the school’s interest in discipline overrides these interests, but may not exactly the opposite be true? Is it not especially important to have such expression in the schools, where children have to be, and where they are supposed to learn to be citizens?55

Freedom of speech is not all that children lose in school. An old joke in the public law field describes the difference between procedural and substantive due process as that between how you get screwed and whether you get screwed. The same distinction appears in the public law of the school. The First Amendment cases belong in the “whether” category, but there are plenty of “how” cases, too. School discipline has been a recurring issue. In 1975, in Goss v. Lopez, the Supreme Court upheld an Ohio ruling that the due-process clause of the Fourteenth Amendment extended to suspensions and expulsions.56

This case was the result of a class action challenging suspension in two senior high schools and one junior high in Columbus during a period of student unrest centering on Black History Week. This unrest had been manifested in several demonstrations, during which some property was destroyed and a police officer was attacked. Nine students had been suspended, without hearings, for up to ten days. Two students had testified that they were given no opportunity to tell their side of the story; a third said that she could not get into class at all because of the disruption.

State law required the school to notify the students’ parents within twenty-four hours of any suspension or expulsion, and to give parents the reason for such action. The principal at one high school sent letters to the parents, scheduling a conference among parents, student, and officials at a date and time set by the principal. The parents, however, could not get into the school at the scheduled time because the demonstrations were still going on. A student at the other high school was suspended after she tried to get excused from classes, telling the principal that her mother had told her to come home if there were any disturbances. The letter to her parents said that she “showed a lack of respect for the principal.”57

This narrative conveys some of the flavor of school life: the authoritarianism, the arbitrary orders, and the omnipresent double bind. But for the courts, that was not the point. What violated the due-process clause was the denial of notice and hearing. “We hold only that, in being given an opportunity to explain his version of the facts at this discussion, the student first be told what he is accused of doing and what the basis of the accusation is.”58 The hearing could be informal and immediate. If some physical danger prevented such action, notice and rudimentary hearing must follow as soon as possible. Counsel was not required, nor was the right to call or confront witnesses, but the Supreme Court left open the question of whether these rights should be required for longer suspensions or expulsions.

Lopez was a 5-to-4 decision. For the majority, Justice White emphasized the harmful effects of suspensions. Not only were ten days of classes lost, but the charges could damage the student’s relationships with faculty and other students, and later, employment opportunities. “It is apparent,” White wrote, “that the claimed right of the state to determine unilaterally and without process whether that misconduct has occurred immediately collides with the requirements of the Constitution.”59

Lopez is an important protection for students, but it leaves untouched the substantive component of school discipline. “Lack of respect,” something for which no adult could be punished by the state, may still be an offense. Furthermore, the closeness of the vote suggests a need to look at minority opinions—at least, it does in retrospect—and this look is not encouraging. Justice Powell wrote a dissent that was endorsed by Burger, Blackmun, and Rehnquist. Powell’s insistence that ten days’ absence from school—“less than 5% of the school year”—is not an injury to education can be dismissed as both incorrect and unresponsive to much of White’s opinion. More ominous is the impression given that four members of the Court, none of whom was there when Tinker was decided, are unwilling to place any limits on the power of school officials: “In prior decisions, this Court has explicitly recognized that school authorities must have broad discretionary authority in the daily operation of public schools. This includes wide latitude with respect to maintaining discipline and good order.”60

It was Powell who wrote for the Court in Ingraham v. Wright.61 Here the Court ruled on corporal punishment in the schools. This practice had been the subject of several federal district court decisions, all of which had sustained it, although one ruling had provided for an exception when parents had notified school authorities in advance that they did not want their children hit.62 Of course, the fact that parents brought all of these actions indicates that none of them wanted corporal punishment imposed on their children.

Ingraham came to the Court from Dade County, Florida. Its board of education authorized corporal punishment under the following conditions: the teacher must first consult the principal; another adult must be present; no blows were allowed above the waist or below the knees, and none that would produce physical injury [sic]. There was no requirement for hearing or parental notice. As late as 1970, the practice was fairly common. The student was usually paddled “one to five ‘licks’ or ‘blows’” on the buttocks with a flat wooden instrument. The rules about notifying the principal and having another adult present were often violated.63

The rules about the beating itself were also violated, at least in the two instant cases. When James Ingraham and several other students failed to leave the school auditorium quickly enough to suit their teacher, they were paddled in the principal’s office. James got at least twenty blows, and was out of school for several days. Roosevelt Andrews was hit on the arm; he could not use that arm for a week.64 Both children’s parents brought suit.

Neither the Court of Appeals nor the Supreme Court found any constitutional violation. Corporal punishment was not “cruel and unusual” under the Eighth Amendment, nor did the due-process clause require notice and hearing. The Court of Appeals had distinguished this case from Lopez: “We believe that there is an important distinction … between a suspension, which involves an exclusion from the educational process itself, and a paddling, which involves no deprivation of a property interest or a claim to education and is certainly a much less serious event in the life of a child than is a suspension or an expulsion.”65

Justice Powell, now writing for the majority, did not stress Lopez at all. His argument echoes some long-obsolescent due-process decisions. Powell emphasized the sorts of consideration that had been prominent in such cases as Twining v. New Jersey and Wolf v. Colorado.66 Corporal punishment was sanctioned by common law, has persisted in schools throughout American history, and is still recommended by some authorities.67 His conclusion that it is not cruel and unusual rests chiefly on this evidence.

A decision that the Dade County regulations were constitutional on their face would not necessarily have settled the controversy. The Court could still have ruled that the regulations had been applied (no pun intended) in violation of constitutional rights. But the majority would not even entertain this possibility. Parts of the opinion read like Irvine v. California.68 Any abuses, it suggested, might have remedies other than constitutional adjudication: civil suit, perhaps, or state-imposed criminal penalties.69 Time had proved that notion disastrously wrong with respect to police abuses. But it appears that learning a lesson once is not enough.

How can we explain this obtuseness? Has the Court forgotten how wrong those old decisions proved to be? The problem may be that the Court does not see any similarity between corporal and criminal punishment. The schoolchild, we are told, has “little need” for the protection of the Eighth Amendment.70 Unlike prison, school is an open institution (except that children have to go there); the child is not physically restrained (except by truancy laws and the need to ask permission to move within or out of the classroom); and at the end of the day the student, unlike the prisoner, returns home.

We are verging here on the fantastic. If the child has little need for protection in school, how did it happen that these two boys were so badly injured there? Their injuries show the need for protection. As Justice White wrote in dissent, “ … the record reveals beatings so severe that if they were inflicted on a hardened criminal for the commission of a serious crime, they might not pass constitutional muster.”71

Questions of application aside, the constitutional approval of corporal punishment is unacceptable. Arguments in favor of it apply to parents, not to schools. In these cases, the school officials were upheld over parental objections. Several factors distinguish parental corporal punishment from school corporal punishment. First, whatever the merits of parents’ imposing it, no state could effectively legislate against it. Second, doctrines of family privacy could put parental discipline beyond state control. The school, however, is an agent of the state, and is controlled by it. Indeed, a third distinguishing factor is the fact that school corporal punishment is public, no matter where it is performed, or whether other children see it. The very nature and purpose of punishment demands that it become known if it is to have the desired deterrent effect. Being flogged is both painful and humiliating, and it is an intrusion into personal body space, which violates fundamental notions of privacy. For all these reasons, it should be considered cruel and unusual.

But Ingraham did not require the Court to say anything of the sort. All it was asked to do was to invalidate severe beatings. And it refused to go even that far, because it could not believe the evidence before it that children need constitutional safeguards; it could not perceive that punishment is punishment, whether for crime or for disobedience; and, above all, it could not quite see children as fully possessing constitutional rights. Adults may not be subjected to arbitrary discipline, but children may; adults may not be beaten, but children may; and children may be abused in a place where they are forced to go. The states have dealt unequally with the young persons under their jurisdiction.

Juvenile Courts and Juvenile Justice

The common law divided infancy into three seven-year periods for the purpose of determining criminal responsibility. Children under seven were never held responsible for criminal acts; from seven to fourteen, there was a rebuttable presumption of irresponsibility; between fourteen and twenty-one, a rebuttable presumption of responsibility. Now the age of full criminal responsibility is fixed by statute. Suspects below this fixed age are labeled “juveniles” and dealt with in juvenile courts, although some states allow courts to prosecute juveniles as adults in certain circumstances.72 Juvenile courts also deal with abandoned or neglected children and with what are known variously as pins, JINS, and chins (persons, juveniles, or children in need of supervision). Since 1967, the Supreme Court has decided four cases involving juvenile delinquency proceedings. It has ruled that the Constitution grants to juveniles some, but not all, of the protections guaranteed to adults.

That statement implies that before 1967 those courts did not grant these rights. That implication is correct. When the juvenile court movement began early in this century, its advocates were trying to ensure that young people would be helped rather than punished. The goal was “a process designed not as punishment but as salvation.”73 But, as usual, motive did not dictate effect. How far the reality deteriorated from the ideal is shown by the first case, Re Gault. This case was not fifteen-year-old Gerald Gault’s first brush with the law. He was already under six months’ probation for having been in the company of a boy who had stolen a wallet. Gerald’s troubles increased when a neighbor accused him of making obscene telephone calls to her. The maximum adult penalty for this offense was a $50 fine and two months’ imprisonment, but, after a hearing, the judge committed Gerald to Arizona’s Industrial School for six years, until his majority.

The disparity in sentences was bad enough, but it was not the basis for the Supreme Court’s reversal. What bothered the Court was that Arizona’s juvenile code established proceedings “in which the following basic rights are denied: 1) notice of the charges; 2) right to counsel; 3) right to confrontation and cross-examination; 4) privilege against self-incrimination; 5) right to a transcript of the proceedings; and 6) right to appellate review.” For the Court, Justice Abe Fortas acknowledged that traditionally a child had no procedural rights and that the original purposes of the juvenile court system had been benign. Nevertheless, his opinion insisted that, by whatever name, what Gerald Gault had endured was a trial and a punishment. “However euphemistic the title, … an ‘industrial school’ for juveniles is an institution of confinement in which the child is incarcerated for a greater or lesser time.” The Court ruled that all listed rights must be granted juveniles. Only Justice Stewart dissented from the entire ruling. Eight justices agreed that notice and hearing must be provided; seven voted for all Sixth Amendment rights; and six on all Fifth Amendment rights.

The ruling did not affect sentencing, standard of proof, or substantive due-process issues. Long sentences for trivial offenses, or even for such nonoffenses as being in bad company, are still possible. And Stewart’s dissent showed that the therapeutic model was still alive and well: “ … a juvenile proceeding’s whole purpose and mission is the very opposite of the mission and purpose of a prosecution in a criminal court. The object of the one is correction of a condition. The object of the other is conviction and punishment for a criminal act.”74

In re Winship came to the Supreme Court with a full exposition of this model in the court below. The New York Court of Appeals had ruled that the required standard of proof in juvenile court trials was “preponderance of evidence” rather than “beyond a reasonable doubt.” The judge declared:


The successful juvenile court is concerned primarily with the totality of factors which cause a child to meet difficulty in his life, and only incidentally with the event which brings the child to the court, which may itself play only a small part in that problem.

…A child’s best interest is not necessarily, or even probably, promoted if he wins in the particular inquiry which may bring him to the juvenile court.

… If the emphasis is on constitutional rights, something of the essential freedom of method and choice which the sound juvenile court judge ought to have is lost; if range be given to that freedom, rights which the law gives to criminal offenders will not be respected. But the danger is that we may lose the child and his potential for good while giving him his constitutional rights.75



In other words, what matters is not whether the child is guilty or innocent, but whether he or she can be “helped.” To speak of losing children suggests that we can save them; unfortunately, there is evidence against this proposition.76 Again, the child has few rights. Not only can children be held to account by parent and school, but they are subjected to “help” and “salvation” by the state. The Supreme Court reversed, but Stewart again dissented. This time Burger joined him in arguing that what the juvenile court system needed was less, rather than more, formality.77

A year later, in 1971, McKeiver v. Pennsylvania held that juvenile court proceedings did not require a jury trial. The Court said that such trials would effectively transform the juvenile court system and “provide an attrition of the juvenile court’s assumed ability to function in a unique manner.” The Court was unwilling to inflict this transformation on the states. “Perhaps the ultimate disillusionment [i.e., the end of the system] will come some day, but at the moment we are disinclined to give impetus to it.” Even Justice Brennan concurred, as long as the proceedings were open to the public. But the dissenters, Black, Douglas, and Marshall, pointed out that every juvenile involved could have been incarcerated for at least five years, and even the plurality opinion admitted that the evidence was weak. “Uniqueness” and “flexibility” sound ominous.78

In Breed v. Jones, a unanimous Court held that for a juvenile to be tried as an adult after a juvenile court hearing constituted double jeop-ardy.79 There have not been enough cases, or the right kind of cases, to reveal any marked discontinuities between the Warren and Burger Courts. Certainly the juvenile court system still lives, though its flexibilities have been limited in conformity with some basic requirements of due process. But not all requirements: deference to the therapeutic model and to federalism has restrained the Court, and, as so often happens, such deference has allowed abuses to continue. That may not be the Court’s problem, but it is the child’s.

This discussion cannot end here. These cases involved children who were charged with offenses that, committed by adults, would constitute crimes, but most juvenile court proceedings involve conduct for which adults cannot be punished by law.80 A New York law is typical of those in many states. It defines a “person in need of supervision” as “a child who is an habitual truant or is incorrigible, ungovernable, or habitually disobedient and beyond the lawful control of his parent, guardian, or legal custodian.”81 For this sort of behavior, a juvenile may be taken into custody, put on probation, or otherwise dealt with by court order.

At least three constitutional problems arise here. First, these are behaviors that could not be made criminal without serious violations of due process. Second, the offenses, as defined, are vague and overbroad. A third problem is one of multiple jeopardy: the child may be subject to punishment by family, state, and possibly school for the same act. Such laws mean that a child is not only fully accountable to her parents, and thirty hours a week to the school, but that the state will step in on request and hold her accountable as well.

Fortas’ remark in Gault that a child has no rights is an exaggeration, but only a small one. The child has a limited right to freedom of expression—less than an adult’s—and a right to some, but not all, procedural guarantees in school and court. But though the child does have a right to “symbolic speech” as long as no one is disturbed by it, she does not have the right to be informed in clear and explicit terms what conduct will get her in trouble. Though the child has a right to a hearing before suspension, she has no procedural rights before being beaten. Though she has the right to other safeguards before being adjudged delinquent in juvenile court, she has none before being committed to an institution by her parents. It sounds very much as though children are saddled with disabilities that make them a “discrete and insular minority.”

Legal Agism, or Aged Legalism

The subject of this chapter has not been children’s rights alone; it has been age discrimination in general. What, finally, do the old and the young have in common? The cases I have surveyed have generally borne out two of the generalizations we started with: that both older and younger people are presumed to be less competent than that segment of the population between the ages of eighteen and fifty, sixty-five, or seventy; and that often both groups’ interests are, explicitly or implicitly, ranked below those of others. The legal status of both groups reflects these two factors. There are, however, two additional factors that affect the treatment of minors. First, others are presumed to act in their best interests. Older citizens are presumed, absent an official determination to the contrary, to act in their own interests. Since many of the disabilities of the young stem from their presumed incompetence, it is no wonder that this chapter has devoted so much more space to children. Junior citizens are restricted in many ways that senior citizens are not.

The second peculiarity of the situation of children is shown by the fact that, while compulsory retirement cases were handled with the standard equal-protection tests, the children’s cases were not. Policies affecting the young are not usually thought to raise issues of equality at all. This is true even though, as Chapter 4 suggested, there is no pressing historical argument against their being so considered. Despite such rhetoric as “the condition of being a boy does not justify a kangaroo court” and “neither students nor teachers shed their constitutional rights to freedom of expression at the schoolhouse gate,”82 the cases do not suggest—indeed, they often reject—any idea that children enjoy any constitutional rights to the same extent that adults do. The cases are not brought as equal-protection cases, and as a result they are not argued with the special terminology of equal protection. Suspect classification does not rear its head, or its two heads, nor do questions of fundamental rights get quite the same weight as they do in cases involving adults. Rights do matter, of course; the two decisions from which I just quoted, Gault and Tinker, are premised on them. But nowhere are these rights equal, so the Court does not compare Tinker with Terminiello, Parham with Donaldson, or Gault and McKeiver with the whole line of due-process cases involving criminal defendants.

What would happen if standard equal-protection doctrine were employed in cases involving children? Certainly, children fall outside the Frontiero suspect-classification rule. Youth, like age, does “frequently bear … relation to ability to perform or contribute to society.” The Rodriguez formulation, however, requires us to ask whether children are “saddled with such disabilities, or subjected to such a history of purposeful unequal treatment, … as to command extraordinary protection.”83 However much one wants to add, “But … ,” the conclusion is inescapable: children are so saddled, and so subjected. The question then has to be whether they do in fact get “extraordinary protection” from the social agencies that affect them, the family, the school, and the state. But those are the same agencies that impose the disabilities, so it is rather unlikely. We know by now that protection can become a protection racket.

How can my general theory of constitutional equality be applied to age discrimination? All the laws I have been discussing have, at least in part, been premised on presumptions about competence. When older or younger citizens are denied rights or privileges granted others, or burdened with duties that others escape, the discrimination is usually defended by statements that their abilities are limited or diminished. Chapters 1 through 4, however, argued that constitutional guarantees of equality depend not on the belief that people are equally capable, but on notions of equal humanity and entitlement, most specifically, entitlement to rights. There is no reason to exclude the old or the young from this entitlement.

Chapter 6 suggested a reformulation of this thesis in terms of constitutional doctrine, adapted from Stone’s footnote in Carolene Products, Marshall’s dissent in Rodriguez, and Brennan’s opinion in Bakke. Here I deal with these opinions in what I think is ascending order of clarity and relevance of import. Brennan’s opinion adds to a general understanding of classifications, but it is hard to apply here. He insisted that stigmatizing classifications, those that are premised on ideas of inferiority or reinforce prejudice or separation, are invalid. The question then becomes whether the age-based classifications discussed here do either of these things. The answer has to be that some of them do, but I am not sure how far that gets us.

Some of the decisions—Bradley, Parham, and Ingraham come to mind—do seem to be premised on notions of inferiority, of the absence of a right to equal respect and concern. The real question here, however, is not whether we can find court decisions thus premised, but whether the policies are in themselves grounded in such beliefs. In Bradley, the concern for younger Foreign Service officers, suspicious because it excludes those over sixty from equal entitlement, was only one of the justifications for the retirement rule, and one would have to consider the relative weight of it and the other reasons to the rule-makers, not the Court. Because this intent is not always discoverable, it may be impossible to determine whether a given policy stigmatizes in Brennan’s sense.

Marshall’s contribution to the reformulated doctrine was to emphasize the nature of the classifications involved, the relative importance of the individual claims, and the countervailing force of the state interest. These classifications may or may not stigmatize, but certainly they are troublesome for other reasons. If not immutable, they are involuntary, and they do involve disempowered groups, actually or potentially. The interests involved are all of great importance: a job, in Murgia and Bradley; mobility, in Parham; immunity from arbitrary and even brutal punishment, in Lopez and Ingraham; self-determination, for Walter Polovchak; and, for Chad Green, Joseph Hofbauer, and Phillip Becker, life itself. Tinker, Yoder, and the juvenile court cases all centered around claims that even under traditional rules are classified as fundamental rights; so, of course, would most of the cases mentioned if they involved anyone but children.

These considerations weigh heavily in favor of the claimants. But what about Marshall’s third test, the state’s interests? How should they be weighted? Since the individual claims involved are of crucial importance, and the basis for discrimination is beyond individual control, and some disempowering and branding seems to be involved, the countervailing claims should be more than merely reasonable. They would at least have to satisfy the Craig test of substantial relation to an important objective. In Bradley that standard is not met, but in Murgia it may be—so what conclusions should follow?

In many of the children’s cases, there is an intervening claim: the interests of the parents, which in Hofbauer, for example, tend to take over in the judges’ minds. Newspaper discussions of the Polovchak case show this tendency, too; the conflict becomes state versus parent, not state versus child. Parents do have important rights and duties, and certainly they must have more control over the child than the school or the state does. Most of the time they must be presumed to act in the child’s interests. But why does this presumption hold in Parham and not in Ingraham? It is not applied consistently even now, and in such situations as the Polovchak, Hofbauer, and Green cases there is simply too much at stake for it to hold at all. In such cases the children’s interests must be considered separately from those of the parents, with the appointment of a separate special counsel for the child, if necessary.84

Parham differs from Hofbauer in this respect only because the presumed relationship between parental and child interests is not that the parental interest is superior or “fundamental” but that the two are identical. This assumption is maintained in Parham even in the face of overwhelming evidence to the contrary. The traditional view of the family that is so loved by Burger and Powell seems to crowd out consideration of the facts.

The school cases usually have the child and the parents united against the state, in the persons of school authorities. Consideration of school interests here have tended to be rather mechanical: uncritical acceptance of “the work and discipline of the school” and a willingness to override the school only when any interference was absent or minimal.85 Once the strength of the child’s claim is recognized, it is hard to uphold the school on the basis of such analysis.

What about the juvenile courts? The decisions, whatever their results, reflect a notion that the purpose of these courts is to help children in trouble, not to punish them. The state’s interest here is surely substantial, and not obviously antithetical to the child’s. Fair enough, but unfortunately that idea embodies three assumptions: that the state knows when help is needed; that it knows how to help; and that it does help. The cases call all three of these assumptions into question. It was not shown that Gerald Gault needed any rehabilitation; what is evident is that what he got was punishment.

But does juvenile court treat children more leniently than the criminal courts treat adult offenders? It is not at all clear that it usually does. Juvenile courts deal with some minors who would not be in trouble at all if they were adults, and they often punish children far more severely than adults could be punished for the same behavior. And, more and more, states are providing that children accused of serious crimes will be tried as adults; in other words, they are foreclosing the possibility of greater leniency, which means that the juvenile courts will be used only when they ensure greater stringency. Obviously, it is up to the states whether they maintain separate court systems at all; it would be difficult to mount an argument that juvenile courts are inevitably violative of constitutional rights. Perhaps children would be better off if they were treated as adults; after all, questions of competence can be considered there. We need more knowledge about whether the juvenile court system ever can be truly benign or helpful. Surely there is no good reason for maintaining it only to the extent to which it is repressive and punitive.

The children’s cases that have actually been decided become easy ones when they are judged by the Stone-Marshall equal-protection rule, for the state interest tends to collapse on analysis. But it may not collapse in all cases involving children, and it did not do so in Murgia. I have not argued, nor do I wish to, that all legal distinctions based on age are invalid. As I suggested, compulsory schooling seems to me legitimate, though barely. Likewise, the annual physical examinations required of Massachusetts uniformed state police after age forty, or more frequent licensing tests for older drivers, seem to be a sensible way of enhancing public safety without overburdening older citizens. (A law denying a drivers’ license to anyone over a certain age would be another matter.) But would the reformulated rule of interpretation allow us to make these distinctions?

For the maximum-age cases, it does work. The interests are important ones, but in each situation they may be fulfilled through a policy that does not infringe on a fundamental interest. Being required to take a test or a physical exam is not nearly so great a deprivation as being forced to stop working or driving. Furthermore, such a policy is enabling, allowing those who do not fit the prevailing stereotypes about competence to maintain their freedom.

But compulsory schooling presents a harder problem. It deprives children of a considerable amount of freedom. It partakes less of education and more of custody than can be desirable, as these cases show. Finally, it applies to all children, even if they have the skills taught in school or can learn them elsewhere. On the other hand, to the extent that schooling achieves its purposes—and only to that extent—it fulfills a vital state interest in having an educated citizenry, and it is valuable for the children themselves. The gap between ideals and reality is so wide, however, that acceptance of compulsory schooling must be reluctant and guarded. There should be room for exceptions; perhaps children might be emancipated from education in the same way that they can now be emancipated from parental control. Some age-based distinctions are acceptable, but perhaps none that has so great an impact should be accepted automatically or universally. The problem here is that even the reformulated doctrine cannot deal adequately with this kind of issue. But the principles behind it can help to guide our thinking.

The question of how to discriminate between acceptable and unacceptable restrictions on children is perplexing. Any argument for “children’s rights,” even so limited an argument as I have made, is easy to trivialize. As one author asks, what happens if “my son, who gets mad at going to bed at 10:30, goes to court and asks for a later bedtime?”86 The leading cases do not help us to make these discriminations. But that, I suggest, is precisely the point. The cases are not about bedtimes; they are not even about a boy’s right to select a prom date, because the disabilities of minors are so great that they inhibit litigation. Only the most drastic cases get to court at all. And it is very hard to extend the bedtime principle to protect the autonomy of the Beckers, Polovchaks, and Hofbauers.

But if courts begin to uphold children’s claims, will such rulings encourage bedtime litigation? Do not families and schools—and courts, too—need to maintain a considerable degree of control over children, and would such rulings not make it harder for them to do so? I am not sure that they would, because they only scratch the surface of children’s disabilities. But if they did, I am not sure that would be a bad idea. It is not clear to me why disrespect for a principal, dawdling, or being with a child who steals a wallet should be punishable offenses. The larger point is that it is not clear why the first, most powerful lessons that children—who, after all, will grow up—must learn are obedience and respect for authority. Those are the lessons being taught in these situations. Will those lessons really fit children for life as autonomous adults? Or may they not produce those citizens whom Mark Twain described as having the three precious gifts of “freedom of speech, freedom of religion, and the prudence never to exercise either of them”?

I began this chapter by noting the general public acceptance that age-based discriminations have received. The ensuing discussion has shown that case law has mirrored this acceptance. But the cases have also revealed the prevalence of assumptions that claims to equality must rest on capacity and competence; again and again, laws are defended by generalizations about lack of competence. And while these generalizations may be more accurate than some that have been made about other groups, their application to individuals is limited. They correspond better to the antitheory of equality than to the theory. And they are not compatible with a right to equal respect and concern, or with a commitment to individual rights.
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The Rights of the Disabled

As the 1950s saw the rise of the black civil rights movement and the 1960s the beginnings of the modern feminist movement, the 1970s brought protest movements from the handicapped and homosexuals.1 So far, the disability rights movement has been the more successful of the two. Within its first decade, it secured passage of several federal spending laws and some fairly strong regulations for their implementation. These laws and regulations were partly the indirect result of federal court victories, but so far the success has been at least as much legislative as judicial. Constitutional arguments have been superseded by statutory ones, and judicial construction of these statutes is still in its early stages. But the Supreme Court cases that have dealt with the merits of this kind of issue could be described without exaggeration as disasters. If similar statutory cases are decided against the plaintiffs, the disabled may return to constitutional litigation.

If they do, they are not likely to get much help from the Supreme Court of the 1980s. But that prediction does not close the issue. It is possible to construct arguments in favor of the disabled which later judges may accept. My reformulation of existing doctrine emphasized an entitlement to treatment as an equal and a linkage between equality and individual rights. Just as this reformulation provided a basis for questioning the law of age discrimination, so, I think, it can allow us to deal in new, creative ways with the rights of the handicapped. Reinterpreting the Fourteenth Amendment can also produce a foundation for the federal laws that the Court has weakened. These laws should be seen as exercises of Congress’ enforcement powers under Section 5.

To include the disabled among the subjects of this book implies that it is legitimate to consider them as a disadvantaged group, in the way that blacks or women are. An important study, written for the Carnegie Council on Children, argues that it is more useful to view the handicapped as a minority group subject to oppression than as a clientele group in need of help, as has been the traditional approach.2 In many cases handicapped people are treated like members of a minority; they are denied employment, sterilized without their consent, even come close to forfeiting their lives. The disabled are indeed subject to the kinds of invidious discrimination with which other groups are familiar.

But the problems go even deeper. The disabled often are not in a position to fight discrimination as other groups have done, for they lack the opportunities to do so. If they are ever to participate fully in society, “equal” will have to mean “more”—more money, more time, more attention.

“Had clumps of handicapped people settled in the colonies, most disabled people believe, America today would be totally accessible to the handicapped.”3 Whether or not that statement is true, America is not accessible now. Public facilities are not designed for the wheelchair-bound, deaf, or blind. Perhaps it need not have been that way, but beyond doubt, changing things will be costly work. If disabled people cannot move around freely, it is hard for them to vote, make demands, organize, or get jobs. So one of their major problems is lack of mobility and access.

But these are not the only necessary preconditions of full citizenship. Another is education, and historically the disabled have been short-changed here. Until the 1970s, most schools could exclude any child whom they judged physically or mentally unfit. As late as 1975, the year the Education of All Handicapped Children Act and the Developmental Disabilities Assistance and Bill of Rights Act were passed, an estimated one million handicapped children in this country got no schooling at all.4 Many school systems did make provisions for educating handicapped children. They might get home instruction or attend “special” schools. There are also many private schools adapted to their needs, and some states paid all or part of the tuition. This “special education” provided some schooling for some children, but could hardly prepare them for life among the able-bodied.

Just as handicapped children have often been deprived of education, they have been denied the therapy and training they need to master such basic skills as speech and walking. For the disabled, this help is a necessary part of education. Those who became disabled as adults have fared somewhat better. Vocational rehabilitation (VR) programs have been funded by federal grants to, and sometimes matched by, the states. First established by Congress in 1920, primarily to aid disabled World War I veterans, VR has since been considerably expanded and liberalized. But the program has never met the need. Although VR has gotten thousands of people back to work, no clear statistical evidence of its overall effectiveness exists.5 The passage of the Rehabilitation Act of 1973 reflected a strong congressional agreement that VR was not enough.

The lack of mobility, education, and rehabilitation—or habilita-tion—has helped to exclude the disabled from full citizenship. But while improvements in these areas are necessary conditions for change, it is unlikely that even together they would be sufficient. So we come back to the question of direct discrimination. The Carnegie Council study points out that if education does bring the handicapped into full, equal participation in the work force, they will be the first disadvantaged group for which this strategy has worked.6 Even mobile, trained, and educated handicapped people have suffered discrimination, just as competent blacks and women have. So there are at least three problems here: mobility, education, and discrimination. Federal laws attack all three.

The Rehabilitation Act not only appropriated an unprecedented amount of money, but also addresses the removal of architectural barriers and provides, in its famous Section 504, that “no otherwise qualified handicapped individual … shall, solely by reason of his handicap, be excluded from participation, be denied the benefits of, or be subjected to discrimination under any program or activity receiving federal financial assistance.”7 Several amendments to mass transportation bills have required accessibility. The Education of All Handicapped Children Act (usually known by its number, 94–142) does what its title says it does. It establishes for all handicapped children the right to a public education appropriate to their needs, and requires that this education take place in the least segregated setting possible.8 Thus it encourages what is known as “mainstreaming”: integration of disabled children with the able-bodied.

But, as important as these laws are, they came very late in our history; they often go unenforced; and the opposition they have met does not encourage optimism.9 For example, former president Richard Nixon vetoed the first two versions of the Rehabilitation Act as “too costly,” although they had been passed by huge majorities in both houses of Congress. In October 1972, the month of his first veto, he proclaimed National Employment of the Handicapped Week, announcing that “although much has been done, there is more that must be done.” If there was any inconsistency here, it escaped the president. When he did sign the bill, in September 1973, the appropriation was roughly half that of the original bill, down to about $1.5 billion. Two years later, President Ford signed 94–142 into law, voicing the same financial worries that had troubled Nixon.10

These concerns about cost survived those Republican administrations, as an editorial published by a liberal newspaper while Democrats controlled both presidency and Congress shows. In 1980 the Washington Post criticized a district court ruling upholding the power of the secretary of transportation, under Section 504 and several transit laws, to issue regulations making public transportation accessible to the disabled. More precisely, the editorial’s concern was with Section 504 itself, which it described as “an unqualified order that should have been tempered to reflect the limits of what is possible.” It continued, “Estimates of all this work run anywhere from $3 billion to $7 billion and do not take into account the physical disruption involved.”11

Of course, such concern is legitimate. What is troubling is, first, that what is “possible” appears to be a matter of what society is willing to spend, an unspecified amount that is steadily decreasing; second, that the actual regulations require that only some existing facilities be refitted, so that access will still be difficult; and, finally, that there is little recognition of the character of the interests involved. The Post put the matter in standard pluralist fashion. “To the handicapped, this is a matter of rights and dignity… . But to Congress and all taxpayers, it is a matter of money, technology, and timing.”12 But this is far too subjective a notion of “rights and dignity.” Accessibility is related to mobility, and mobility is fundamental to the exercise of individual rights. And if society is truly concerned with the dignity of all its members, this statement of countervailing interests is false and dangerous.

Of course, society is not so concerned, and is becoming, if anything, even less concerned. In the 1980s, with a new conservative administration and a Senate controlled by Republicans, the federal budget has shrunk, not expanded—except, of course, for defense spending. But not all the opposition to the laws and rules is merely financial. Some of it implies that the disabled are demanding too much, expecting a place in society that is not rightfully theirs. “But the handicapped are different,” intoned the last sentence of a Newsweek story, “and city officials say that limited public resources should be spent to improve the mobility of the handicapped and not try to satisfy their broader and perhaps impractical claim to equal treatment.”13 The same note has been struck by some handicapped people—who, contrary to the Post’s implication, are taxpayers. One letter writer to the New York Times wrote, “As disabled people, we must accept the fact that we have limitations.”14

Equality and Ability

All this, of course, is backlash. By all signs, the disability rights movement is here to stay. At the same time homosexuals came out of the closet, the disabled emerged from the attic, and there is no reason to expect either group to go back.15 But identifying opposition as backlash does not render it insignificant. The kinds of backlash that a social movement engenders illuminate the problems that produced the movement.

The current preoccupation with cost is part of the general opinion trend exemplified by California’s Proposition 13 of 1978. Many Americans are more concerned with paring expenses than with securing a better life for their fellow citizens. The results of this attitude may be unfortunate, but the feeling is understandable, since tax burdens fall disproportionately on the white- and blue-collar workers who are a majority of the voters. The effects of the “taxpayers’ revolt” may be particularly bad for the handicapped, but it is unlikely that the revolt itself has been caused by social attitudes toward disability.

When these arguments are used to oppose new programs for the disabled, however, they display a certain lack of both foresight and perspective. Handicapped people receive, and will continue to receive, federal and state money, such as supplemental security insurance. But many recipients are unable to work not because of inherent personal limitations, but because of barriers and the lack of education and training. The immediate costs of the aid programs is less than that of education, habilitation, and barrier removal, but the long-run costs may be a different story. The aggressive programs seek to get the disabled into the work force, where, as has often been pointed out, they not only will cost the government less in welfare payments but will pay taxes. Some experts estimate that the long-run cost of the new programs will be less than those of current ones.16 The failure of budgetconscious critics even to try to make these kinds of calculations suggests that both their thrift and their charity are shortsighted.

Another problem with the financial arguments is that they are not applied consistently. Mainstreaming costs less than “warehousing” (i.e., institutionalization); for example, it is cheaper to operate a group home for retarded adults than to keep them in a state hospital. But residents of many communities have vehemently opposed such homes. As one case will show, these feelings have influenced legal developments. Something other than financial worry is operating here. Society is far from eager to integrate the handicapped. This feeling is illustrated by the “but they are different” arguments we have met.

That disabled people have limitations that they cannot change is true. It is not clear, however, just what it means to say that they must “accept” them; does not acceptance imply choice? But to state the issues only in this manner conceals the fact that some of these differences and limitations result not from disabilities themselves, but from an environment that exaggerates them. For instance, whatever condition puts a person in a wheelchair makes her unable to walk, and probably cannot be changed. It is a limitation she must deal with. But the absence of curb cuts on sidewalks, ramps leading into office buildings, and grab bars on toilets, which may prevent her from working, are conditions that can be changed, and therefore should not be accepted. If we fail to see the difference, we imply that physical limitations entail a kind of limited citizenship. We encourage the disabled to accept a view of themselves as marginal members of society—so marginal, indeed, that it is inappropriate for them to make political demands as most groups do.

Attitudes and Doctrines

I doubt that the attitudes I have been discussing can be blamed on court decisions, but they can be found in some of them. They surface in an opinion I have quoted more than once. Justice Brennan wrote in Frontiero, “What differentiates sex from such nonsuspect statuses as intelligence and physical disability, and aligns it with the recognized suspect criteria, is that it frequently bears no relation to ability to perform or contribute to society.”17 As I suggested, this attitude makes equality dependent on being like most people, on being as competent as the norm. If this ability is lacking—if, in other words, there is a disability—then by implication, unequal treatment is legitimate. To be “different” is to forfeit the right to equality. This is an idea that pervades many of the decisions examined in this chapter, and one that already has been called into question.

This powerful connection between status and normality has a long history. It is hard to think of the Supreme Court in this connection without thinking of the case of Buck v. Bell. Here eight justices upheld a Virginia court order authorizing the sterilization of “feeble-minded” Carrie Buck, whose mother and daughter were alleged to be likewise afflicted. The following passage from the opinion for the Court has often been quoted:


We have seen more than once that the public welfare may call upon the best citizens for their lives. It would be strange if it could not call upon those who already sap the strength of the State for lesser sacrifices, often not felt to be such by those concerned, in order to prevent our being swamped with incompetence. It is better for all the world, if instead of waiting to execute degenerate offspring for crime, or to let them starve for their imbecility, society can prevent those who are manifestly unfit from continuing their kind. The principle that sustains compulsory vaccination is broad enough to cover cutting the fallopian tubes. Three generations of imbeciles are enough.18



Few disinterested commentators have had much praise for this reasoning. C. Herman Pritchett put it this way: “Seldom has so much questionable doctrine been compressed into five sentences of a Supreme Court opinion.”19 Walter Berns dealt with the penultimate sentence by remarking: “It is a broad principle indeed that sustains a needle’s prick in the arm and an abdominal incision, if only in terms of the equipment used. It becomes something else again in terms of the results obtained: no smallpox in one case and no children in the other.”20

The facts were as shaky as the law. Berns’s article exposed the very dubious, and long since discredited, theories of “eugenics” behind the drive for sterilization of the “unfit” in the 1920s and 1930s. Newspaper reports in early 1980 revealed the results in at least one state of official action on the basis of those theories. They reported that Carrie Buck and her sister, Doris, were among more than 7,500 inmates of Virginia institutions who were sterilized over a forty-eight-year period in a campaign to eliminate “social misfits.” And there is considerable doubt whether Carrie or any member of her family was in fact “feebleminded” or mentally subnormal at all.21

What inspired the Court to make such errors? The quoted passage gives some hints, and reveals another, and largely ignored, defect in the opinion. The juxtaposition of the best citizens and the weakest, of the normal and the imbeciles, of society and degenerate offspring, suggests a mentality that consigns “those people” to a marginal position in that society. There is a group of people whose rights do not much matter, because they only sap the state, and anyway, they hardly notice what is being done to them. Society may let them starve, punish them, or sterilize them; there is no notion that they are part of that society or that the best citizens have any duty to them.

This bigotry is comparable to the racism of Plessy v. Ferguson or the sexism of Justice Bradley’s opinion in Bradwell v. Illinois.22 It seems, but only seems, anachronistic to us now. It is not clear that anything has changed much. I mentioned Phillip Becker’s case in Chapter 7, but because of his handicap, it belongs here, too, even with its happy ending. The boy’s doctors testified that surgery could correct his heart defect, a common one for victims of Down’s syndrome, and give him “a significant expansion of his life span.” Without surgery, Phillip “will suffer a progressive loss of energy and vitality until he is forced to lead a bed-to-chair existence … [and] may live at the outset 20 more years.” 23

Phillip’s parents refused to permit the surgery. The California courts stressed the fact that surgery did have risks, but the publicity about the case has revealed that the Beckers have other reasons for their decision. They have argued that, if allowed to live, Phillip might “burden” his two brothers, that he would be better off dying than surviving, “neglected,” in an institution, and “that his life is inherently not worth living.” But Phillip had made good progress in his training program, and would probably be able to work and live in a supervised setting as an adult.24

The state appeals court treated this case much as its New York counterpart had dealt with Hofbauer.25 The judge emphasized parental autonomy and cited such “family rights” cases as Pierce, Meyer, and Yoder. “The rule is clear that the power of the appellate court begins and ends with a determination as to whether there is any substantial evidence, contradicted or uncontradicted, which will support the conclusion reached by the trier of fact.”26 Since there was medical testimony that surgery carried the risk of death, this standard was met. The opinion ignored the evidence that the parents’ decision was based on the fact that Phillip is retarded, and that the result of this decision was to suggest that a retarded child does not have the same rights to treatment, and indeed to life, as his normal counterpart. The Supreme Court’s refusal to hear the case is silent evidence that it may not have come far enough from Buck v. Bell. That case reasoned from no smallpox to no children; Bothman v. Warren B. progresses to no life.

Although a lawyer interviewed on 60 Minutes described Bothman as “an equal-protection case,” it was brought and decided as a custody case. What happens, though, if we do consider disability rights issues in a constitutional context? If the handicapped get different treatment, are they being denied their constitutional rights? The answer to that question seems to depend on what they are not getting. If it is education, Rodriguez implies a negative answer; as for accessibility, the earliest cases reach a similar conclusion.27 Neither of these results is beyond challenge, but they do reflect current doctrine.

Is disability a suspect classification? That depends on which version of suspect classification one adopts. Marcia Pearce Burgdorf and Robert Burgdorf have relied on the “discrete and insular minorities” component of Carolene Products and the “saddled with such disabilities” text of Rodriguez to argue the affirmative, and that argument is tenable.28 But the Frontiero version weighs against it. It is possible to quote it selectively. The Burgdorfs do so in exactly the same way as does a 1976 North Dakota case: “We are confident that the Court would have held that G. H.’s terrible handicaps are just the sort of ‘immutable characteristic determined solely by the accident of birth’ to which the ‘inherently suspect’ classification would be applied.”29

This is law-office history with a vengeance. It cuts Frontiero in half. Two scholars, one a lawyer and one a doctor, do try to fit the retarded, at least, into the second half. This classification, they insist, “‘frequently bears no relation to the ability to perform or contribute to society’ [but] is a stereotyped self-fulfilling prophecy.”30 This argument is not much better, however, for it too easily substitutes the label for the condition. And the condition of being retarded is just not comparable to the condition of being a woman. The cases themselves, winding through intricate constitutional and statutory questions, sometimes reach these issues and sometimes evade them.

Education and Treatment

I have suggested that a notion of the handicapped as marginal persons has led society to be stingy about providing them with therapy, habilitation, and education. But Buck v. Bell reveals another problem, just as serious, which is polar to the first and which is to the fore in the education cases. To say that we regard the handicapped as inferior assumes a real handicap. But such words as “disabled” and “handicapped” do more than refer to conditions. They are also labels, which help assign people to social statuses. A major problem with labels is that they can be wrongly applied. This problem is especially severe for children, because they so often run up against government power in the person of school authorities.

Some of the cases that I have to skip over involve the assignment of schoolchildren to “emotionally disturbed” or “educable mentally retarded” classes, often on the basis of IQ tests and over the protests of their parents; most of the children so assigned were black, and there is ground for suspicion that their “handicaps” existed mainly on paper and in their teachers’ judgments.31 One case deals with a school’s effort to assign a child to a “special” school because of a less than catastrophic defect.32 The dangers increase when the label is some fuzzy concept like “minimal brain dysfunction” or “learning disability.”33 Children are vulnerable to “help” and “therapy”—that is, coercion—they do not need. “Mainstreaming” reduces these dangers by making it harder to exclude children from regular classes, but 94–142 does permit flexibility here. Worse, to quote a popular maxim of the child experts, “labeling is disabling”; it can cause or aggravate the very problems we are trying to relieve.

But this concern cannot monopolize our thinking either. Labeling is disabling, yes, but so are blindness, paraplegia, and Down’s syndrome. The situation is not perfectly parallel to Parham or Gault, where children were labeled “mentally ill” or “delinquent” without good evidence to support the diagnoses. There are many disabilities that treatment can help, and that are catastrophic without it. The blind or retarded person cannot become self-sufficient without professional help, and, for children, that help may feel very much like coercion. Some labeling is a precondition for receiving this kind of help. However attractive “radical nonintervention” may be as an approach to delinquency, it will not do as an approach to disability.34

Both polarities were evident in the next two cases. Decided three months apart in 1972, they were to the disability rights movement what Brown was to the fight for racial equality. They were Pennsylvania Association for Retarded Children (PARC) v. Pennsylvania and Mills v. Board of Education.35 Both involved suits brought not on behalf of children assigned to special classes or subjected to unwanted “help,” but for children excluded from public schools.

Pennsylvania exempted from its compulsory education law, and relieved the state Board of Education of all responsibility for, any child who was classified by a school psychologist as uneducable and un-trainable.36 There were some free public programs for the retarded, and some children attended private schools at state expense, but these programs could not accommodate all children removed from public school. There was evidence of “crass and summary treatment” of the children; in some cases, the parents were not even informed of the decision. During the litigation, however, an interim stipulation provided that any child and parent had a right to hearing, notice, counsel, and cross-examination of witnesses before exclusion.37

parc brought this action on behalf of all retarded children between the ages of six and twenty-one who were excluded from the state’s public schools. “Plaintiffs do not challenge the separation of special classes for retarded children from regular classes or the proper assignment of retarded children to special classes. Rather plaintiffs question whether the state, having undertaken to provide public education to some children (perhaps all children) may deny it to plaintiffs entirely.” The parties had reached a court-approved consent agreement that obliged the state to educate each child in an appropriate setting.38

The District of Columbia gave officials even more power to exclude children than Pennsylvania did. The city’s code exempted any child who was “mentally or physically unfit.”39 As in Pennsylvania, there was a special education program, but it was inadequate for all eligible children; the school system estimated that more than 12,000 handicapped children got no public education at all. The seven child plaintiffs in Mills had been threatened with exclusion because they were allegedly “emotionally disturbed,” “behavior problems,” “mentally retarded,” or “hyperactive.”40 Perhaps unremarkably for Washington, all seven were black. The suit was brought, however, on behalf of all children in the District, of whatever race, excluded from free public education.

Chapter 7 showed that the exclusion of children from school raises grave questions of procedural due process. But there are substantive problems, too, and here they will not go away so easily as they were made to in Lopez. Both the Pennsylvania and the District regulations indicate that the potential existed for both problems I have identified, mislabeling and nonhelping. Especially in Washington, the schoolchild was vulnerable to a diagnosis that might or might not be correct. If a school professional labeled her “unfit,” she was out (or, rarely, forced into special education classes), whether or not she actually had a disabling condition. This situation is bad enough, but suppose the child was indeed retarded. Unless the parents could afford private schooling, such a child would not get the help she needed.

The three-judge courts were sensitive to both problems. They ruled the laws unconstitutional on both procedural and substantive grounds. Both Judge Thomas Masterson in Philadelphia and Judge Joseph Waddy in Washington emphasized the lack of a hearing (although Pennsylvania had agreed to start holding one). Each opinion forbade special placement without notice, hearing, counsel, or other procedural safeguards, and each went further, into substantive due process and equal protection.41 The panels ruled that the respective governments had a constitutional duty to provide all children with an adequate education.

Masterson was concerned about “the stigma which our society unfortunately attaches to the label of mental retardation.” He cited Wisconsin v. Constantineau,42 in which the Supreme Court had invalidated a law that allowed police to forbid the sale of liquor to anyone classified as an excessive drinker and thus established “the necessity of a due process hearing before the state stigmatizes any citizen.” But Masterson went beyond notice and hearing. He attacked the implied identification of “retarded” with “uneducable and untrainable,” declaring: “Without exception, expert opinion indicates that all mentally retarded persons are capable of benefitting from a program of education and training.” He concluded: “We are satisfied that the evidence raises serious doubts (and hence a colorable claim) as to the existence of a rational basis for such exclusions.”43 Therefore, the law ran afoul of equal-protection guarantees.

Judge Waddy was disturbed less by any lack of rationality than by the denial of what he viewed as a fundamental right. (This was a year before the Supreme Court ruled in Rodriguez that education was not to be so ranked.) Waddy cited Brown I, as cases on the education of handicapped children often do: “In these days, it is doubtful that any child may reasonably be expected to succeed in life if he is denied the opportunity of an education. Such an opportunity, where the State has undertaken to provide it, is a right which must be made available to all on equal terms.” Waddy also relied on Hobson v. Hansen, where Judge J. Skelly Wright had ruled that the District’s ability-grouping system violated the due-process clause.44 Mills ended with seven pages of requirements for publicizing the ruling, notifying the children and parents involved, hearings, and procedures.

The Mills and PARC decisions suggest comparisons other than Brown and Hobson. They can be interpreted as doing for, or to, school systems what Wyatt v. Stickney did for mental hospitals and James v. Wallace for prisons.45 Of course, Mills and PARC could no more enforce themselves than any of those decisions could. But they could and did start events in motion. Indeed, they may turn out to be similar to Brown in their ultimate effects. Within a few years, there was important new legislation; ultimately it may have profound and far-reaching effects on social attitudes and behavior.

The Education of All Handicapped Children Act and some state laws have established rights that these two cases grounded in the Constitution, along with some glosses such as “mainstreaming.” Therefore, these claims need no longer depend on constitutional arguments. But emphasis on these early rulings is no wasted exercise. Constitutional grounds may ultimately be firmer than laws that can be changed or appropriations that can be cut. Now that suits under the 1973 and 1975 acts are moving through the courts, judges tend to avoid constitutional questions in favor of statutory ones. But many cases raise both kinds of issues.

Mills and PARC avoid certain lines of reasoning that might have been traps. Unlike some writers I quoted earlier, they do not do much with suspect classification. All that is “suspect” in PARC is careless labeling, and Mills does not get into this aspect of the problem at all. Taken together, the two cases establish, first, that exclusion is invalid when no rational basis for it exists, and second, that education must be provided to all on an equal basis. These are two notions with long pedigrees, especially the first.

Rodriguez, with its ruling that there is no constitutional right to education, may appear to call the second conclusion into question, but the decisions have not been consistent. (Indeed, Rodriguez may provide some help here, since it did allow unequal expenditures, and education may be more costly for the handicapped than for normal children.) A 1976 case did rely on Rodriguez to justify exclusion of retarded children, and three years later a California court suggested that Rodriguez had weakened PARC and Mills, but had no effect on 94–142.46 But other decisions have pointed out that Rodriguez did not deny that states had a duty to provide all children with an adequate education, nor did it sanction exclusion.47

To the extent that Mills contradicts Rodriguez, I think Judge Waddy has the better argument. The dissenters in Rodriguez did an excellent job of arguing that education is fundamental to the exercise of such explicitly granted rights as voting and freedom of expression.48 But losing the fundamental-right skirmish does not mean losing the case, so these rulings can stand even after Rodriguez. For once, traditional due-process and equal-protection analysis work rather well—in those particular cases.

But what happens in subsequent cases? What does an adequate education consist of? If blanket exclusion of the “retarded” is invalid, can a particular child be excluded after an expert determination? Who decides, and how, where to place a child? Is mainstreaming desirable always, sometimes, or never? If ever, when?

Although the new laws have dealt with these questions, judges—often the same ones—are still tackling these problems. Laws that create rights usually increase rather than reduce the judicial workload, and 94–142 has been no exception. Since some of the cases were begun before the law went into effect, constitutional questions still appear. And since the law is still young, there is not much definitive judicial interpretation.

The cases present a variety of factual situations and legal issues. I have chosen to examine some cases that focus on individual rather than collective applications. The cases do not easily sort themselves into patterns, but I divide them rather loosely into two groups. The first group involves what I have been calling nonhelping: exclusion or inadequate schooling. The second group involves mislabeling: assigning, tracking, even institutionalizing on shaky evidence of the need. One case, arguably, involves both.

Early in 1976, two district court cases reached conclusions that provide a revealing contrast. Eighteen-year-old Diana Taylor, legally blind and multiply handicapped, had entered the Maryland School for the Blind, a residential facility, in 1973. After two years, the school decided to terminate her enrollment, alleging that “despite intense work” she was not benefiting. Some staff members testified that she had actually regressed from a two-year-old level to that of an eighteen-month-old. After a hearing before the school’s admissions committee, at which Diana and her parents were represented by counsel, the committee upheld the recommendation. Diana was transferred to a public custodial institution. Her parents sued, but the court upheld the school.

Judge Joseph Young found that “a forced transfer from an educational institution for the handicapped to a custodial one should be governed by the due process clause,” but that the hearing satisfied these guarantees. The fact that it was held by the school’s own committee did not taint it, since the Taylors had counsel and the right to present and confront witnesses. This case was distinguishable from Mills and PARC because proper cause for dismissal existed. The judge reviewed the evidence, using the “rational basis” standard. Though there were disagreements, “no matter which standard of review this Court chooses to adopt, it cannot say that the finding of the school that Diana has made no real progress … is incorrect.”49

Taylor suggests that, once procedural rules are observed, substantive barriers to exclusion may fall. In the face of any evidence to support the decision that the child was not educable, the court would uphold the school. This begins to sound like the school cases examined in the last chapter. There, however firm the demands for a hearing, the courts refrained from discussing the offenses the children were being punished for. If the judges were troubled that a child was suspended for disrespect or paddled for dawdling, they kept their qualms to themselves.

Generalizing from some of the views honored in those cases, it is plausible to assume that some of the judges were deferring to the supposed superior wisdom of the school officials. Judge Young seems to be doing the same. But it is harder to condemn his deference to pedagogical authority. We might expect judges to have a common-sense understanding of discipline, but—given the fact that they grew up in the days before mainstreaming—is it reasonable to expect them to know much about multiply handicapped children? Why should it occur to Judge Young that from some perspectives two years might seem too soon to give up? The PARC consent agreement gathered much general expert knowledge about retardation, but in a specific case it is difficult to argue with experts who know the child.

Taylor is equally disturbing for another reason. It suggests that the educational system has to be taken as a given. Rather than the state having an obligation to design a system from which all children can benefit, the children have to fit into the system as it exists.50

It is useful to contrast Taylor with Hairston v. Drosick. Hairston touches both poles of mislabeling and nonhelping. It began in September 1975, with a telephone call to the mother of six-year-old Trina Hairston from her prospective first-grade teacher.

Trina had been born with spina bifida. She limped and her bowel control was imperfect, but she was physically and mentally competent to attend regular school. The year before, Gary Grade School in McDowell County, West Virginia, had at first refused to let her into kindergarten, but had admitted her for the second half of the school year. Just before the 1975–76 academic year started, the teacher whose class Trina was to enter telephoned Sheila Hairston to tell her that her daughter was “not wanted” there and would not be admitted.

“Upon going to the school after extensive discussion,” Mrs. Hairston was told by school authorities that Trina could attend only if her mother came to class. Finally the school superintendent gave the Hairstons three choices. Trina could attend school with her mother; she could get homebound instruction; or she could go to a school for handicapped children. No hearing was held, nor was Trina examined by a school physician. None of these choices was satisfactory to the Hairstons. They charged that the school’s actions violated both Section 504 of the 1973 act and the due-process clause of the Fourteenth Amendment.

The district judge agreed. He found Trina’s exclusion “without a bona fide educational reason” inconsistent with the statute and the denial of a hearing in violation of due process. He ruled that the Hairstons must have an opportunity to get medical evaluations and other evidence before a hearing was held. In the meantime, the school must admit Trina, who had already lost half a year of first grade.

The opinion found, as matters of fact, that “a great number of spina bifida children,” most of them in worse condition than Trina, attended public schools in West Virginia; that Trina would get a grossly inferior education at the special school; and that it was an “educational fact that the maximum benefits to a child are received by placement in as normal environment as possible” and “that handicapped children should be excluded from the regular classroom only as a last resort.”51 The conclusions of law were brief, without rhetoric. Perhaps Hairston is a “horrible example,” for the attitudes of teachers and officials were extreme. We can welcome the decision, however, for cracking down on this sort of placement—while we must wonder how many children have been ghettoized into special schools, or entirely excluded, on grounds as specious as this. In Taylor, it was evident that the schools were dealing with real and serious problems. No one can dispute that educating a blind retarded child is a difficult task. But Hairston reads suspiciously as if the problems were of the school’s own making. A limp does not interfere with learning to read and write, the main tasks of the first grade, but losing half a school year may. And after all, at that age “accidents” are a common classroom occurrence. Hairston may be a horrible example of pedagogical bigotry, but it is a good example of the ways official action can worsen the consequences of a disability. This case fits neatly into Title V of the Rehabilitation Act and the procedural sections of Mills and PARC. It does leave open one question, however: If a due-process hearing had been held, would a substantive constitutional issue exist?

The question is disturbing, for, as Taylor shows, a hearing can be biased in favor of the experts. Equality demands substantive as well as procedural guarantees. Disabled children, like all children, need an education; segregation into “special” schools is no more an equal education for them than it is for black children. What Chief Justice Warren said in Brown is surely true for such children as Trina. Segregation would have generated ineluctable feelings of inferiority and affected her ability to take full part in her community. The new laws are welcome for their efforts to prevent such segregation, but it remains to be seen how effectively they will be enforced.

Rights of Mobility

I have argued that education and training are necessary but not sufficient conditions for full equality for disabled people. An accessible environment is another necessity, and the issues involved here are equally complex and traditional doctrine just as restrictive. The Supreme Court has not dealt yet with this issue. The Court’s views may not matter much, however, as barrier removal is not among the priorities of the Reagan administration.52

The ramps, curb cuts, and Braille signs that have become familiar sights since the 1970s are testimony to a long history of architectural barriers. Our physical environment has long been inimical to the disabled. Sidewalks, buses, and buildings have been inaccessible to people in wheelchairs, marginally accessible to people using canes and crutches, and ill adapted to the blind and deaf. Perhaps we need not have built curbs, buses with high steps, and multistory buildings with stairs and narrow elevators. But they were built this way, and they have helped to keep the disabled from full participation in American life. This segregation, for such it is, has perpetuated itself, for “the physically handicapped have long been invisible to the majoritarian forces of selfgovernance.”53 The disabled have thus been in no position to demand the changes that would integrate them.

What forms could such a demand take? How is it possible to speak of a right to an accessible environment? Courts have recognized a constitutional right to travel and have struck down direct and indirect limitations on it, but this right has been held not to include rights of accessibility.54 Several federal laws and regulations, however, do establish some limited rights. The first set of regulations implementing Section 504, issued more than three years after the law was passed, stipulated that recipients of federal funds must provide handicapped people with services “as effective as those provided to others,” and that, with few exceptions, all new facilities must be fully accessible. The first Supreme Court ruling on 504 threatens this interpretation.55

Snowden v. Birmingham-Jefferson County Transit Authority and United Handicapped Federation v. Andre brought both statutory and constitutional claims against the Birmingham and Minneapolis transit system. Both courts quickly dismissed the constitutional claims. The plaintiffs had asserted that they were denied equal protection, citing Mills, PARC, and the right-to-travel cases. Snowden was curt: “Plaintiff cannot credibly maintain that access to public transportation facilities is a ‘fundamental right’ on a parity with the right to an education at public expense which must be made available to all on equal terms… . ‘The Constitution as a continuously operative charter of government’ does not demand the impossible or the impracticable.”56 Andre agreed: “The alleged violations of constitutional rights are not based on allegations that defendants prohibit plaintiffs from riding MTC vehicles, but rather that defendants have failed to specifically equip the buses to transport the wheelchair handicapped. The Court is not convinced that the Constitution, absent a statutory mandate, places an affirmative duty on the defendants to provide special facilities for a special class of people.”57

This choice of words is striking. What connections might there be between “special class” and “suspect class”? The disabled, as I have argued, do fit one definition of suspect classification, the one that seems better attuned to constitutional intent. And inaccessible transportation saddles handicapped people with disabilities even greater than the ones they already have. The environment militates against schooling, voting, political action, and other rights both fundamental and derivative. Inaccessibility helps to create a disadvantaged group just as powerfully as compulsory retirement does for the elderly.

The difficulty with this argument is that it is not the law that makes facilities inaccessible. Such direct discrimination has existed; for example, most airlines once refused to allow the mobility-impaired to travel alone. The Snowden and Andre opinions are quite correct in their assertions that no comparable rules exist in these cases. Nor is this situation quite like a facially neutral policy that in fact results in discrimination, such as employment requirements that somehow keep blacks out of all but the lowest-paying jobs,58 or Anatole France’s famous example, the law that keeps both rich and poor from sleeping under bridges. Snowden puts it this way: “Such discrimination as may in fact exist results from technological and operational difficulties in designing, producing and operating the kinds of special vehicles needed to allow plaintiffs … to utilize bjcta’s bus system with safety and convenience for themselves and others.”59

But look closely at those difficulties. One that the judge does not mention is that Jane Snowden must use a wheelchair. Medical science cannot get all patients out of wheelchairs and onto their feet. Nor do we know how to build wheelchairs that can climb stairs. All the government can do about either of those limitations is to fund research to find ways of changing them, with no guarantee of eventual success. But the third set of technological difficulties has to do with the bus itself. The technology required to lift wheelchairs into buses has been available for some time; either ramps or lifts are needed. Minneapolis’ vans are evidence of this knowledge. Transbus, the result of DOT-funded research, has been a very late effort to use this technology. It will not be available until 1985 at the earliest, and no fully accessible bus now exists, but the transit systems we have now could have been made more accessible than they now are.

As a society, we have chosen not to build buses that way, just as we chose stairs instead of ramps, curbs without cuts, and toilets without grab bars. Designers of public facilities do take human anatomy into account in their work—the anatomy of the able-bodied. Where technology is deficient, as it has been with buses, innovation has not been a high priority. So, in a sense, it is the law—the appropriations not made, the grants not awarded, the limitations not considered—that has made the facilities inaccessible. If the equal-protection guarantees are to be interpreted as I have argued, with an emphasis on empowering and enabling citizens and respecting their dignity, why not a constitutional right to accessibility?

On Not Hiring the Handicapped

Hire the Handicapped Week has been an annual event since the late 1940s. Just as predictable but more frequent have been the publicservice advertisements aired on late-night television, which typically show an exemplary handicapped worker as the adult equivalent of a poster child in a fund-raising campaign. But there is little evidence that either the proclamations or the commercials have encouraged employers to hire handicapped workers.

The earlier sections of this chapter suggest two partial explanations for this failure; first, that many handicapped people have been deprived of the schooling needed to fit them for work; and second, that environmental barriers often immobilize them. But these are not the only reasons. After all, many disabled people have gotten an education, and—whatever contrary impression the last section may have given—most are not in wheelchairs and can cope with their environment. There is a third problem: outright discrimination, often based on prejudice, ignorance, and fear.60 Here again exclusion has perpetuated itself. Not only has it prevented the handicapped from making claims, but it has prevented the able-bodied from learning about handicapped people. Thus the ignorant remain ignorant.

When the Coalition of Citizens with Disabilities asked to join the Leadership Conference on Civil Rights, a conference official demurred. Although surely he should have known better, he asked, “Can’t what you want be accomplished by a little public education?” The coalition official replied, “A permanent injunction against discrimination is about the most effective educational tool I know of.”61 It is arguable, and has been argued, that either the Constitution, Section 504, or both provide the basis for such an order.

The first constitutional case was settled out of court. It was brought by Judith Heumann, who has become a prominent disability rights activist. A polio victim, Heumann has used a wheelchair most of her life. In April 1970 she was twenty-two years old and an honor graduate of Long Island University. She applied to the New York City Board of Education for a teacher’s license.

The board turned her down, arguing that she would be unable to protect herself or her students in emergencies. Several blind teachers and persons using canes or crutches, however, had recently been licensed. Heumann filed suit in federal district court. In her ultimately successful struggle, she soon gained an ally in the New York Times. An editorial called the board’s decision “heartless and thoughtless nonsense.” It suggested that handicapped persons, often more admirable than “acclaimed hero-athletes,” could provide “a thought-provoking example” for their students.62

That, of course, is the traditional rhetoric of disability. It surfaces mainly in situations such as this; discussions of education and accessibility do not fall back on it. Many disabled people are suspicious of this kind of talk, perhaps because it has long been a staple ingredient of American life, parallel to the long history of bigotry and neglect. It has been easier to praise the disabled than to include them. This sort of editoralizing is not a good basis for a decision; perhaps, rather than examples, handicapped teachers would prefer to be regarded simply as human beings. Heumann was suing for employment, not idealization. But for once this rhetoric was joined to a practical recommendation.

The suit was settled when the board reversed itself and awarded Heumann a license. The next year, the state’s education law was amended to prohibit discrimination against physically handicapped applicants for teaching positions.63 The issues were not resolved in court. If they had been, the rational-basis test by itself might have demanded a decision for Heumann, since the evidence showed that others who might be equally unfit in emergencies had been hired.

A judicial determination had to wait until 1976, when Judith Gur-mankin sought to become one of the approximately five hundred blind public school teachers in the United States. She had done some student teaching of high school English, and had been interviewed by Philadelphia school authorities, but had not been allowed to take the necessary qualifying examinations. A regulation prohibited anyone with a “chronic or acute physical defect” from taking these tests. Gurman-kin alleged that her Fourteenth Amendment rights had been violated. Since no regulations on Section 504 had yet been issued, she could not easily include it.

The evidence on her student teaching was mixed. Her students were enthusiastic about her performance, but her supervisor reported that she needed an extraordinary amount of help from teacher aides. What troubled the district judge, however, was, first, that Gurmankin’s interviewers did not give her much opportunity to explain how she would do her job, and second, that the regulation created an “irrebuttable presumption” that the handicapped were incapable of teaching. “I have concluded that Ms. Gurmankin was not evaluated fairly. The grading of the oral examination was based, at least in part, on misconceptions and stereotypes about the blind and on assumptions that the blind simply cannot perform while the facts indicate that blind persons can be successful teachers.”64 The board could take her blindness into consideration, the judge ruled, but Gurmankin would have to be hired to give her a chance to show that she could do the job.65

Heumann’s and Gurmankin’s experiences suggest that if some claims involving the handicapped are assigned to the traditional lower tiers of Fourteenth Amendment adjudication, they may succeed. These two episodes, however, do not dispose of all possible constitutional issues. It is easy to imagine harder cases. Suppose New York City had consistently imposed a requirement that teachers be able to deal with emergencies; or, for that matter, that they be assigned lunchroom or corridor duties. Are these tasks properly part of a teacher’s job? They have gotten to be, but does that settle the question? Suppose an applicant could not perform tasks that have come to seem an integral part of teaching, such as writing on the blackboard, or that Judith Gurmankin really did need extra help from aides. Would these be grounds for disqualification? If a priori assumptions are abandoned, what constitutes evidence of ability or disability? Must job requirements be accepted as givens, or may they—or must they—be modified to suit the disabled?

The leading Rehabilitation Act case, Southeastern Community College v. Davis, answered these questions in ways unfavorable to the disabled.66 But how would constitutional doctrine handle these issues? Davis would probably meet the requirements of Guntherian rationality scrutiny. The stereotyped assumptions and irrebuttable presumptions that pervaded Gurmankin were replaced by the tested opinions of doctors and administrators.

As for the top tier, there is no better way to reveal the difficulties inherent in both suspect-classification doctrines than to examine discrimination based on disability. The Frontiero formulation, taken in its entirety, forecloses inquiry; it depends on lack of connection between characteristic and ability, and here that connection is present by definition. But that formulation is at odds with itself. The opinion also suggests that there is something wrong with penalizing people because of something they cannot help and cannot change. If that concept applies to gender, which does not limit a person’s ability, surely it must apply even more stringently to handicaps, which do. But the opposite is true.67

And with good reason. It may be more cruel to burden a blind person than a woman, but it is a fact, for instance, that women make competent truck drivers and blind people do not. Job discrimination against the blind may hurt them, but it is often thoroughly reasonable, even necessary. The application of Frontiero thus leads to confusion. Part of that rule refuses the disabled any protection, but another part implies that they deserve it the most. The doctrine leaves a gap here; it does not allow us to distinguish between acceptable and unacceptable types of discrimination.

Although I have a general preference for the “insular minority” formulation of the doctrine, it presents similar problems when applied to disability. It sounds good; who could be weaker, more isolated, more stigmatized than those disabled by an immutable, accidental characteristic? But that formulation would suggest that any discrimination against the disabled is unconstitutional, and again, the hypothetical case shows that this cannot be true.

We have been dealing with conceptual problems as well as legal ones. I have applied to the disabled some concepts borrowed from equal-protection litigation. But this practice is not always satisfactory, for it is hard to think about disability rights as we think about the rights of blacks and women. The barriers I have discussed have isolated so many handicapped people, and for so long, that the ablebodied majority is simply not so familiar with the disabled minority as it is with blacks and women. It is hard to know what demands the disabled would make, and in what ways, if they were as visible as other disadvantaged groups.

The legal questions are difficult, too. The deeper one gets into the law of disability, the worse the established categories seem to fit. In some early cases they serve quite well; available precedents allowed attacks on stigmatization by labeling without procedural safeguards, mass exclusion from schools, and employment decisions based on unsupported assumptions. Orthodox due-process and equal-protection analysis led to important gains. But as the official actions have replaced presumptions with determinations, as expertise replaces a priori assumptions, and especially as the issue of barriers comes to the fore, the old rules do not work. Scrutiny of classification and rationality alike seem to demand approval of official decisions. The transit cases do not appear at first glance to require even this much attention, for they seem not to involve legal discrimination at all.

That the standard rules do not permit the desired conclusions is not, of course, sufficient reason for abandoning them if they are sound. But the thrust of this book indicates that the traditional approaches are not good enough, that they distort history and language and rest on philosophical underpinnings diametrically opposed to those accepted by the framers of the equal-protection clause. Viewed in this light, the fact that the doctrines are inadequate for yet another disadvantaged group encourages still more rethinking.

If my reformulation were adopted, how would constitutional doctrine change? First, we would have to decide who was affected by a challenged law, in what ways, and how great the affected interests were. The disabled people affected by the policies examined here are disadvantaged; they are a minority, though, at about 36 million, rather large as minorities go; and they have been stigmatized in the ways discussed in Chapter 6. The fact that the Rodriguez majority opinion, one of the bases of this formulation, speaks of groups “saddled with disabilities” makes writing somewhat awkward, but it illustrates some important features of this situation. There is no reason to discard this concern for the disadvantaged when we consider those whose disadvantage stems primarily from physical fact rather than public policy.

The disabilities of the handicapped are imposed by nature rather than law, but these limitations have been aggravated by what may be called second-order disabilities; architectural barriers are a good example. These artificial handicaps have thwarted the exercise of specified constitutional rights. So, however badly the disabled fit into the concept of suspect classification, policies restricting them seem to bear a heavy burden of justification, while policies benefiting them do not. Indeed, equal treatment for the disabled may well require, not just permit, favored treatment: not so much reverse discrimination as extra money, extra schooling, extra attention.

It is the third part of Justice Marshall’s constitutional test—the character of the state interest involved—that imposes some limitation on this protection. As I have suggested, there are times when safety demands that people with certain disabilities be excluded from certain tasks. The state interest here is great, but it should be yielded to only after the person is given a chance to demonstrate ability.

The interests that militate against barrier removal and aggressive rehabilitation seem to be primarily budgetary. As I have pointed out, the budgeting has not usually been very sophisticated. But even if the long-run costs of these programs exceed the costs of neglect, I do not think that eventuality would negate my argument. For we will never be able to weigh the costs until we begin to assume them. And once the barriers are removed, the disabled activists who emerge may well make us think about these costs in different ways.

The Constitution recognizes broad, lavish rights of education, ha-bilitation, accessibility, and employment opportunity. Since the 1970s federal laws have explicitly granted some of those rights. Will these laws render obsolete any discussion of the constitutional rights of the disabled? The Supreme Court’s construction of three laws does not indicate that obsolescence is at hand. Each of these laws has a wide-open legislative history and invites various conflicting interpretations. Each decision has construed the law narrowly, reversing lower courts to weaken the law. And each case reveals a poor understanding of the scope and sources of congressional power.

The New Judicial Activism

In 1979, Southeastern Community College v. Davis ended a licensed practical nurse’s efforts to get a registered nurse’s training. Frances Davis had a severe hearing loss. Although she could lipread, used a hearing aid, and could hear nonverbal sounds, she had a marked difficulty in understanding speech. An LPN since 1967, she had fulfilled all requirements preparatory to clinical work in the associate degree nursing program of Southeastern Community College in North Carolina in 1973 and 1974. But the college rejected her application to the program on the basis of an audiologist’s report and the opinion of the director of the state’s Board of Nursing that she would threaten the safety of patients in her care.

Davis sued under Section 504. The district court upheld the college, pointing out that in many nursing situations, such as, obviously, the operating room, surgical masks are worn, and therefore lipreading is impossible.68 By the time the case reached the Court of Appeals, it was 1978 and Joseph Califano, secretary of health, education, and welfare (HEW), had signed the regulations implementing Section 504. The appellate court interpreted these regulations to demand a ruling in Davis’ favor. The decision relied on the definition of an “otherwise qualified handicapped individual” as one who “meets the requisite academic and technical standards”; the latter are defined as “all nonacademic admissions criteria that are essential to participation in the program in question.”69 Although it was true that Davis could not function where she could not lipread, there appeared to be a number of nursing situations in which she could perform adequately. “Thus, we hold the district court erred by considering the nature of the plaintiff’s handicap in order to determine whether or not she was ‘otherwise qualified’ for admittance into the nursing program … rather than by focusing upon her academic and technical qualifications as required by the newly promulgated regulations.”70 If she met those standards, the college might have to modify the program to suit her abilities.

The Supreme Court would have none of this. Unanimously, it upheld the college and the district court. In an interpretation exactly contrary to that of the Court of Appeals, Justice Powell wrote:


Section 504 by its terms does not compel educational institutions to disregard the disabilities of handicapped individuals or to make substantial modifications in their programs to allow disabled persons to participate. Instead, it requires only that an “otherwise qualified handicapped individual” not be excluded from participation in a federally funded program “solely by reason of his handicap,” indicating only that mere possession of a handicap is not a permissible ground for assuming an inability to function in a particular context….

The uncontroverted testimony of several members of Southeastern’s staff and faculty established that the purpose of its program was to train persons who could serve the nursing profession in all customary ways. This type of purpose, far from reflecting any animus against handicapped individuals, is shared by many if not most of the institutions that train persons to render professional service. It is undisputed that respondent could not participate in Southeastern’s nursing program unless the standards were substantially lowered. Section 504 imposes no requirement upon an educational institution to lower or to effect substantial modifications of standards to accommodate a handicapped person.71



If that interpretation were true, of course, it would effectively keep blind and deaf applicants out of medical school, and possibly out of other professional or graduate programs as well. After all, texts are not published in Braille, nor are lectures signed; would requiring these modifications exceed the law’s mandate? The Court has a point here, however. Either of these two readings of the regulations is supportable. It is just not clear what “all nonacademic criteria” means. The legislative history is not much help either, because the Rehabilitation Act was passed with little opposition or substantive discussion.72 And a deaf nurse does seem to present problems that a blind lawyer, for example, does not. Even though the safety argument is hard to swallow, since hospitals frequently risk patients’ safety at the hands of students, interns, and residents, it is hard to envision the nurse doing her job effectively.

But what about a blind doctor? In 1972 David Hartman became the first blind medical student in recent American history. Though several schools had rejected him, Temple University—which, incidentally, is Gurmankin’s alma mater—decided to admit him. The medical school’s assistant dean described it as an “experiment” and said that both Hartman and the school would have to compromise. Recording for the Blind taped more than two dozen basic medical texts for Hartman. The experiment worked; he graduated in 1976 and now practices psychiatry.73

He did not have to sue to get into medical school, or to stay in. If he had done so—assuming that he waited until the law was passed and the regulations were signed—he almost certainly would have lost, if Davis is any guide. But the school was willing both to take a chance on him and to make adaptations as they became necessary. The lesson of this experiment is that no one knew whether a blind person could get through medical school until one was permitted to try. Blind medical students, like women marathon runners, could not prove they could do what there were good reasons for thinking them incapable of doing until the experts let them experiment. Likewise, we will never know whether a deaf person can become a nurse until a similar experiment is made. Theories, expert opinions, and audiologists’ reports will not settle the issue.

This is the crucial point. If Section 504 is to have much force, its scope cannot be limited to situations in which handicapped people have already performed the job in question, and therefore animus or ignorance is the only possible explanation for rejection. (And it is far from obvious that generalizations about abilities are uncontaminated by prejudice; the experience of women, blacks, Jews, and numerous other groups suggests otherwise.) Some experimentation, some disregard of expert predictions, will be necessary. The Supreme Court erred in allowing preconceptions to dictate exclusion.

Two years later, Pennhurst State School and Hospital v. Halderman did to the Developmental Disabilities Act of 1975 what Davis had done to the Rehabilitation Act of 1973.74 Pennhurst involved a confusing mixture of claims, federal and state, constitutional and statutory. The hospital that has been the focus of all this attention is an institution for the retarded in Spring City, Pennsylvania. When the case began, Pennhurst had about 1,200 residents, about half of whom were committed by their families and half by the courts. The residents’ average age was thirty-six; the average stay was twenty-one years. Almost three-fourths of the residents were profoundly retarded.

Terri Lee Halderman was admitted in 1966, when she was twelve. In her eleven years at Pennhurst, she lost several teeth and broke her jaw, fingers, and a toe—no one seemed to know how—and her general condition deteriorated. She had a five-word vocabulary when she entered the hospital for training and treatment; by the time her parents removed her, she did not speak at all.

Her experience was typical for residents. The hospital was so badly understaffed that there were not enough personnel to provide therapy, training, or even safety. “The environment at Pennhurst is not only not conducive to learning new skills, but it is so poor that it contributes to losing skills already learned.” In theory, adult patients who were not civilly committed were free to leave, but about half the units were locked—and to speak of someone like Terri as being “free” to leave is obvious nonsense.

The Haldermans filed a suit in federal district court which was certified as a class action on behalf of all persons who had been at Penn-hurst since 1974 or might be sent there. The federal government was allowed to intervene as a plaintiff. Relying on both the Constitution and Section 504, the plaintiffs alleged that Pennhurst violated its residents’ rights to habilitation and treatment.

Judge Raymond Broderick agreed. His findings of fact, which all parties accepted as correct, recounted the dangerous, unhealthy, and repressive conditions of Pennhurst, the neglect of patients, the inadequate training programs, and the physical and mental decline of many residents. He relied on Wyatt, Donaldson, and the Eighth and Fourteenth Amendments to conclude, “Once admitted to a state facility, the residents have a constitutional right to be provided with minimally adequate habilitation under the least restrictive conditions consistent with the purpose of the commitment,” and “the Equal Protection Clause … prohibits the segregation of the retarded in an isolated institution such as Pennhurst where the habilitation provided the retarded does not meet minimally adequate standards.” He also ruled that Section 504 established a statutory right to “non-discriminatory habilitation.”

Broderick’s order enjoined any further acts of abuse by staff, the use of seclusion, restraint, or medication as punishment or for convenience, and the administering of excessive medication. He ordered Pennhurst to keep all buildings clean, odorless, and insect-free, and to develop an individualized program plan for each resident. All of these requirements were well within the letter and spirit of Wyatt and Donaldson, but the order went even further. Broderick forbade all further admissions to Pennhurst, and ordered that the hospital eventually be closed. He set no deadline, but he did appoint a “special master” to carry out the order and to arrange for the habilitation of all patients in the least restrictive community setting possible.75 The Court of Appeals held that the Developmental Disabilities and Bill of Rights Act “grants to the mentally retarded a right to treatment and habilita-tion,” but reversed the part of Judge Broderick’s order which required the eventual closing of Pennhurst and prohibited new admissions.76

The Supreme Court ruled in favor of the hospital. Writing for the majority, Justice Rehnquist denied that the law created any substantive rights for the developmentally disabled, made federal funding contingent on granting rights, or even necessarily applied to Pennhurst at all. The Court remanded the question of the existence of a private right of action under Section 6010, the respondents’ claims under Section 504, and the constitutional questions.

Rehnquist’s opinion emphasized the act’s legislative history. He first addressed the Haldermans’ argument that the law was a valid exercise of Congress’ Fourteenth Amendment enforcement powers. Whether or not Congress had this power, Rehnquist argued, the real question was whether it had chosen to exercise it here. “We should not quickly attribute to Congress an unstated intent to act under its authority under the Fourteenth Amendment”—although the Court had not been inhibited from doing so in Fullilove v. Klutznick the year before. In previous cases where the Court had upheld laws under these enforcement powers, the purpose had been expressly stated. The legislative history of Section 6010 showed no such purpose. Furthermore, “The case for inferring intent is at its weakest where, as here, the rights asserted impose affirmative obligations on the States to fund certain services, since we may assume that Congress will not implicitly attempt to impose massive financial obligations on the States.”77

Rehnquist then turned to the spending power, the basis of the federal government’s case. He had no difficulty accepting either the notion that this was the power the Ninety-fourth Congress thought it was using or that idea “that Congress may fix the terms on which it will disburse federal money to the States.” The question here, however, was “whether Congress … imposed an obligation on the States to spend state money to fund certain rights as a condition of receiving federal moneys under the Act or whether it spoke merely in precatory terms.” The opinion chose the latter interpretation. The act was not a bill of rights but “a mere federal-state funding statute”; the references to rights were “scattered” and “incidental.”78

As the Court saw this case, it had little to do with the disabled and much to do with legislative intent and federalism. The majority implicitly conceded that both the spending power and the Fourteenth Amendment give Congress the power to do what the plaintiffs argue the act has done. But the justices balked at concluding that Congress really intended to secure rights for the developmentally disabled or to exert so much control over the states. Every possible presumption is entertained in favor of congressional circumspection and state autonomy.

Board of Education v. Rowley continued the trend.79 The issue was whether 94–142’s requirement of a “free appropriate public education” gave ten-year-old Amy Rowley the right to have a sign-language interpreter assigned to her in school. Amy, like her parents, was deaf, but she had some residual hearing. Her parents had trained her in “total communication,” a method that includes mouthing words, lipreading, signing, touching, and hearing aids. When Amy reached school age, her parents had met with school administrators in Westchester County, New York, as the federal law requires, to develop an individual education plan for her.

They decided to place Amy in a regular kindergarten class at Furnace Woods School in Peekskill. She got a hearing aid and, briefly, an interpreter, but he reported that he was not needed. In the first grade, Amy was also given a tutor and speech therapy. The school denied the Rowleys’ persistent requests for an interpreter. The parents took their case to a hearing examiner, to the New York State Commissioner for Education, and finally to the federal courts. Meanwhile, Amy stayed with her class at Furnace Woods. Although she understood only about 60 percent of what was said in class, her class performance was above average.80

The district court ruled in Amy’s favor. The judge’s treatment of the case was sensitive and humane. Amy was getting an adequate education, he ruled, but that did not mean that she was learning as much as she would were she not deaf. Perhaps, he surmised, she could do better, both academically and socially, if less of her energy were channeled into compensating for her handicap.


An “appropriate education” could mean an “adequate education”—that is, an education substantial enough to facilitate a child’s progress from one grade to another and to enable him or her to earn a high school diploma. An “appropriate education” could also mean one which enables the handicapped child to achieve his or her full potential. Between these two extremes, however, is a standard which I conclude is more in keeping with the regulations and with the Equal Protection decisions which motivated the passage of the Act, and with common sense. This standard would require that each handicapped child be given an opportunity to achieve his or her full potential commensurate with the opportunity provided to other children.81



Again the Supreme Court chose state power over federal, narrow construction over broad. For the majority, Rehnquist wrote, “Noticeably absent from the language of the statute is any substantive standard prescribing the level of education to be accorded handicapped children.” Rehnquist found support in the legislative history for a minimal construction of 94–142; he stressed Congress’ concern in 1975 for children denied any education. “We conclude that the ‘basic floor of opportunity’ provided by the Act consists of access to specialized instruction and related services which are individually designed to provide educational benefit to the handicapped child.” Amy’s success indicated that she had received the required benefits. Justice Blackmun chided the lower courts for their lack of respect for the state officials’ judgment.82

Rowley, like Pennhurst, reflects a view of federal-state relations that has ominous overtones. With little guidance from statutory language or legislative history, the Court prefers constructions that give wide discretion to the states. This new brand of judicial activism seems to ignore what one had thought was the established principle of federal supremacy.

None of these opinions suggests that Congress lacks the power to regulate the states’ treatment of the disabled. Rehnquist concedes in Pennhurst that the spending power and the Fourteenth Amendment gave Congress all it needed. The spending power also suffices with respect to 94–142 and Section 504 of the Rehabilitation Act. What has troubled the Court is an uncertainty about how much of its power Congress intended to use in enacting these laws, an uncertainty that neither language nor history allays. Pennhurst has an incredulous tone reminiscent of Slaughter-House and Plessy. Surely Congress would let us know if it meant to use its Fourteenth Amendment powers; surely Congress should not be presumed to require the states actually to spend money; surely Congress would say so unambiguously if it meant to enact a bill of rights for the disabled. The Court presumes similar congressional timidity in Davis and Rowley. But nothing in the Constitution, the laws, or any other authority dictates such timidity.

There is no reason to presume that Congress will always label a law as an exercise of a particular power. Nor is there reason to presume, in general, that Congress will hesitate to direct the states, or, in particular, that Congress will hesitate to use the Fourteenth Amendment to direct the states. Therefore, in construing this kind of law, the Court has no reason to give maximum autonomy to the states and to attribute minimum initiative to Congress. Indeed, since the Constitution explicitly grants broad powers to the national government and leaves to the states what is left over, there is good reason to prefer the opposite kind of interpretation.

In each of these cases, there are good reasons to read the laws as upholding the claims of the disabled parties. In Davis, a broad reading of Section 504 was necessary to allow the disabled to compete for jobs; in Pennhurst, a broad reading of the Developmental Disabilities Act was necessary to end warehousing; in Rowley, a broad reading of 94–142 was necessary to allow a schoolchild to become a full participant in classroom activity. In each case, the Supreme Court needlessly weakened a law that was a legitimate exercise of congressional power.

Indeed, the power to help the disabled goes beyond what Congress has claimed and the Court has conceded. The education and employment laws need not have rested on the spending power, and need not have been limited to programs that receive federal funds. Section 5 of the Fourteenth Amendment grants Congress more power than it has exercised.

Such an interpretation of Section 5 follows from my broad interpretation of Section 1, but would be compatible with narrower readings. One could reasonably conclude that Section 5 gives Congress more power than Section 1 gives the courts. Although Justice Rehnquist has argued that the courts should limit the application of the equal-protection clause to “classifications based on race or on national origin, the first cousin of race,” this position does not compel the conclusion that Congress should so limit Section 5.83 But it would be difficult to justify interpreting Section 5 more narrowly than Section 1.

I have argued for a generous interpretation of the Fourteenth Amendment, an interpretation that recognizes many rights for the disabled. Acceptance of Congress’ power under Section 5 does not require such an interpretation. But if the Constitution allows the courts to accept the claims to habilitation, accessibility, and employment opportunity, then the Constitution allows Congress to legislate to secure those claims. A broad construction of congressional power follows from a broad construction of individual rights. The Rehabilitation Act of 1973 and the Education Act of 1975 are “appropriate legislation” within the scope of Section 5 of the Fourteenth Amendment.

And these laws do not exhaust that power. The Constitution grants ample legislative and judicial powers to help disabled people become full citizens. If legislative inaction and judicial action instead help keep the disabled in the attic, it will be because government has chosen to do so.
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Gay Rights and the Courts

The disability rights movement and the struggle for the rights of homosexuals have more in common than the fact that both emerged in the 1970s.1 One similarity is revealed by a metaphor used earlier: “Society has isolated the disabled by keeping them in the attic instead of the closet.”2 Both groups have been excluded from community life, and among the factors that keep them isolated are ignorance, fear, and prejudice.

But the limits, and the dangers, of this comparison become clear when we look at some of the uses to which it has been put. The first set of regulations proposed by HEW to implement the 1973 Rehabilitation Act included homosexuality among the handicaps covered by the law.3 This is the sort of labeling gay activists fight against, and with good reason. To include homosexuals among the handicapped is to say that there is something wrong with them, to imply that homosexuality is like blindness, alcoholism, or drug addiction.

That is what society has traditionally believed about homosexuality. Whether it is called evil or sick, it has been considered wrong. Since colonial times, homosexual activities have been crimes in this country; in some places they still are. For many years, the psychotherapeutic profession viewed homosexuality as a disorder. The American Psychiatric Association so classified it until 1973; the group’s decision to declassify it met strong internal opposition.4

Since homosexuality has been labeled criminal, sick, or both, homosexuals have been forced to do something that few minority group members can do: to conceal their difference and thus to hide part of their identities from the rest of society. It is primarily neglect that has kept the disabled in the attic. Social attitudes have helped (and have, of course, contributed to the neglect), but they have not been the major cause. For homosexuals, the situation has been just the opposite. There is no reason to believe that homosexuality itself would ever have kept anyone from full participation in society. The literature and the cases leave the impression that there need never have been a problem, that society created one for itself. Replacing the old labels with a new one, “handicapped,” would be not a solution to the problem, but another manifestation of it.

These statements may seem large, but, as I shall argue, they are in fact narrow and cautious. One factor that makes them seem bold and provocative is the backlash to the American gay rights movement. We have been told that homosexuals are bad, sick, or defective; that they are a threat to family life; that they will corrupt the young; and that their integration into our society may destroy it. These opinions are held and expressed with such passion that they draw much attention. To claim that we lack reliable evidence that homosexuals endanger society or require its help seems to be an extravagant assertion when in fact it is only a negative one.

The fact is that we know relatively little about homosexuality. Anecdotes, rumors, and theories abound, but knowledge is scant. One reason for this ignorance is that homosexuality has been hidden. While the current gay rights slogan, “We are everywhere,” may be an accurate statement, the idea startles most heterosexuals. People whom society stigmatizes are unlikely to be forthcoming with information, especially about the very characteristic for which they are branded.

But that is not the whole story. Another reason we have little reliable information (i.e., knowledge that can be tested rigorously) about homosexuality is that we have little reliable information about sexuality in general. Perhaps this ignorance is inevitable. Not only is sex research a young science—Alfred Kinsey and his associates, working thirty-five years ago, were pioneers—but sex is not a subject that invites careful, disciplined research and calm, detached thought. Even when scientists do study sexual behavior in this way, their findings rarely meet with the rational, disinterested response that is necessary for further advances in knowledge.

Whatever the sources of this ignorance, its result is that the only kind of statement that can fairly be made about homosexuality is the kind I made earlier: that evidence is lacking. If no one can assert categorically that homosexuality is a disorder, neither can anyone assert the contrary. But it is not clear why that should matter. Proof of mental health or moral rectitude has rarely been a condition of exercising individual rights. Questions about the nature of homosexuality should be separated from questions about law and public policy.

This argument has been made by writers who are far from complete agreement with gay activists. William Safire, for example, wrote in 1974 that although in his view homosexuality is abnormal and should be discouraged, we should not try to coerce or restrict homosexuals in any way: “If society does not like what it sees, society should remove its eye from the keyhole.” Similarly, a Roman Catholic theologian criticized those who reason from “the obvious: Homosexuality is a poor substitute for heterosexuality in that it cannot produce offspring” to “the astounding … [that] homosexuality is an illness, a sin, a crime.”5 So even these writers do not conclude that the law must be restrictive.

Anyone who tries to write sensibly about this issue confronts conceptual as well as empirical problems. All the talk about whether homosexuality is a sickness, whether it is evil, or whether it harms society uses some imprecise and inexact concepts. The controversy over whether homosexuality should be termed a handicap is a case in point. As early as 1905, Sigmund Freud observed that “inversion is found in people who exhibit no other serious deviations from the normal,”6 and while this is still true, inversion is also found in people who do, and some of Freud’s successors have seen what they wanted to see. The HEW regulations on Section 504 define “handicap” as “a condition … limiting one or more major life functions.” If one defines heterosexual intercourse and/or reproduction among the major life functions, what happens?

This confusion is mild compared to what we confront in discussions of the effect homosexuality has on society. This excerpt from a law review article is typical:


The state concern, in our view, should not be minimized… . Family life has been a central unifying experience throughout American society. Preserving the strength of this basic, organic unit is a central and legitimate end of the police power. The state ought to be concerned that if allegiance to traditional family arrangements declines, society as a whole may well suffer… . The question … is a difficult one: should the state be constitutionally required to abandon an ancient sanction, when abandonment might in time lead to increasing, though statistically unpredictable, defections from heterosexual behavior and traditional family life?7



This passage recalls the famous law-and-morals controversy that engaged jurists in the years following the publication of the Wolfenden Report, an event whose effects on English jurisprudence were comparable to those of Brown v. Board of Education in the United States. In 1957 a Committee on Homosexual Offences and Prostitution, chaired by Lord Wolfenden, recommended to the government “that homosexual behavior between consenting adults in private should no longer be a criminal offence.” The report’s underlying philosophy was diametrically opposed to the passage just cited. The function of the criminal law, it declared,


is to preserve public order and decency, to protect the citizen from what is offensive or injurious, and to provide sufficient safeguards against exploitation and corruption of others … . Unless a deliberate attempt is to be made by society, acting through the agency of law, to equate the sphere of crime with that of sin, there must remain a realm of private morality and immorality which is, in brief and crude terms, not the law’s business.8



The recommendations did not become law until 1966. Meanwhile, scholars debated the issues. The principal antagonists were Lord Devlin, a former high court judge, who opposed the reforms, and H. L. A. Hart, professor of jurisprudence at Oxford, who supported them. For Devlin,


what makes a society of any sort is a community of ideas, not only political ideas but also ideas about the ways its members should behave and govern their lives; the latter ideas are its morals… . The structure of every society is made up of both politics and morals. Take, for example, the institution of marriage. Whether a man should be allowed to take more than one wife is something about which every society has to make up its mind one way or another. In England we believe in the Christian idea of marriage and therefore adopt monogamy as a moral principle. Consequently the Christian institution of marriage has become the basis of family life and so part of the structure of our society. It is there not because it is Christian. It has got there because it is Christian, but it remains there because it is built into the house in which we live, and could not be removed without bringing it down.9



Devlin presents a general thesis, of which the law review article is a particular version. Devlin asserts that shared morals are crucial to any society; he is not concerned with what those morals are.10 The article insists that our political community of ideas includes a commitment to family life, and that weakening this commitment would harm our society.

Now, what does all this mean? If these writers are claiming that neither England nor America can survive unless monogamous marriage and family life are the norm, they are guilty of gratuitous speculation. H. L. A. Hart likens this view to the emperor Justinian’s belief that homosexuality caused earthquakes. He adds, “There is … no evidence to support, and much to refute, the theory that those who deviate from conventional sexual morality are in other ways hostile to society.”11

But anyone who is familiar with this debate will suspect that that is not the authors’ meaning. Whether, and to what extent, society depends on the family is not so much an empirical question as an analytical one. Hart speaks to this point. Lord Devlin, he writes,


appears to move from the acceptable proposition that some shared morality is essential to the existence of any society to the unacceptable proposition that a society is identical with its morality as that is at any given moment of its history, so that a change in its morality is tantamount to the destruction of society. The former proposition might be even accepted as a necessary rather than an empirical truth depending on a quite plausible definition of a society as a body of men who hold certain moral views in common. But the latter proposition is absurd. Taken strictly, it would prevent us saying that the morality of a given society had changed, and would compel us instead to say that one society had disappeared and another one taken its place. But it is only on this absurd criterion of what it is for the same society to continue to exist that it could be asserted without evidence that any deviation from a society’s shared morality threatens its existence.12



The family is viewed as a large part of what society is, and if the family were to change or be replaced, society would be changed. If that is true, to say that society depends on the family is tautology. I think it is true beyond question that a society where homosexuality was accepted behavior, in which the estimated 10 percent were openly gay, would be significantly different from the society in which we now live. Homosexuals would be as visible to the general population as blacks now are to the white majority. Since that integration occurred within the lifetimes of most of us, we know how great a change it was. If the same thing happens with homosexuals, society will have changed, but it will not necessarily have suffered. That line of argument gives no justification for prohibiting or discouraging activity that may lead to social change. Once we clarify just what we are talking about here, the substance of Devlin’s argument turns out to be negligible.

All this debate over law and morals may seem obsolescent now. Homosexual relations between consenting adults are no longer criminal in England, while in the United States the Supreme Court read the substance of Lord Wolfenden’s theory into the Constitution and then used it to legalize abortion.13 On the surface, Wolfenden and Hart seem to have won, and jurisprudence has gone on to other controversies. For the United States, at least, these impressions are incorrect. The quoted article was written in 1977, long after Devlin and Hart had retired from the debate. And homosexual activity is still the law’s business. It has not been included within the “zone of privacy” that protects heterosexual activity and its consequences. The Supreme Court has refused even to consider this question. In 1976, in an action that Gerald Gunther called “irresponsible” and “lawless,” the Court let stand two state laws forbidding private, consensual sodomy.14 Far from being a dead issue, legal enforcement of sexual morality is flourishing.

Even where private sexual conduct is not regulated by law, and in the rather larger number of states where the laws are not enforced, homosexuals are singled out for other kinds of unequal treatment. These discriminatory actions are many and varied, but, in addition to laws against homosexual conduct, two such actions raise major constitutional questions: restrictions on rights of association and discrimination in employment.

I have argued that the claims for compensatory discrimination and equal treatment of the young, the aged, and the handicapped fall outside established constitutional categories, and that recognition of these claims requires a fundamental, though legitimate, reinterpretation along the lines I have suggested. With respect to sexual orientation, I doubt that such reinterpretation is needed. The real problem is that the traditional doctrines are being misused. Homosexuals are denied fundamental rights that all other citizens have; they receive unequal treatment on grounds that would be illegitimate for anyone else. The usefulness of the new interpretation is that it would make the abuse easier to recognize and harder to justify.

The right of association has been held to be inseparable from and integral to First Amendment freedoms of expression.15 Yet whether or not gay activists are allowed to organize on a state university campus depends on the judicial district in which they happen to be. Three cases have established a right of privacy, derived from several provisions of the Bill of Rights, which protects private consensual heterosexual relations from state interference.16 The courts have refused, on nonexistent grounds, to extend this right to homosexuals. Employment presents a more difficult problem because a job is not considered a fundamental right, but even here discrimination must satisfy equal-protection tests. If sexual orientation were a suspect classification, such laws could not stand.

Are homosexuals an isolated minority, saddled with disabilities? To an extent, they obviously are, but even recognized homosexuals have enjoyed the basic political rights long denied to blacks and women and still denied to children. Individual homosexuals, perhaps many of them, have gained power and influence. We do not know how many or how much because homosexuality has been hidden. The “closet” phenomenon complicates the whole subject. Perhaps this fact itself shows that homosexuals have been stigmatized.17 At present, homosexuality is a stigma in the sense defined in Chapter 6. If laws affecting homosexuals stigmatize in Brennan’s sense of being premised on inferiority or enacting hatred and separation, they are invalid according to the test. But that was a minority opinion, and stigmas are not among Justice Powell’s traditional indicia of suspectness.

How does the alternative doctrine of suspect classification, that of Brennan in Frontiero, apply to homosexuals? There is expert opinion that sexual orientation is indeed an immutable characteristic, whether or not it is determined at birth.18 But these are the sorts of theories that one contrary case suffices to weaken, if not to refute, and there have always been enough reports of counterexamples to call this opinion into question.19 There is even reason to doubt that all people are exclusively either homosexual or heterosexual. After all, Plato’s Dialogues present men who had male lovers and were also husbands and fathers; and at present there are enough lesbians who are mothers to suggest that sexual orientation may be neither constant nor absolute. To make things still more confusing, there is the theory advanced by Sigmund Freud, and widely accepted, that all people go through a homosexual stage as their sexual identity develops.20 These are questions to which no definite answer is possible.

But, as Chapter 6 showed, even to write in this way raises still thornier problems. I argued there that to say that race is something a person “cannot help,” which is what the “immutable characteristics” thesis amounts to, has different connotations for racial minorities than for the white majority. The statement that X cannot help being black does not startle, but the statement that Y cannot help being white does. When either is compared to equivalent statements about other groups, something strikes us as wrong. To say that Z cannot help being disabled makes sense. But is it quite the same thing to make this sort of statement about X’s blackness or A’s femaleness or B’s homosexuality? An undertone of “poor thing” is barely discernible. Do these statements not imply that these are things a person would change if she could? Are we comfortable with that implication?

Chapter 8 has already questioned the relationship between this component of the Frontiero test and the second: the lack of relationship between characteristic and ability. That segment of the test would usually provide a strong argument for the rights of homosexuals. With some apparent exceptions, which I shall examine, the relationship is not present. But if the first half of the rule is useless, the second cannot help much. It is time now to turn to the cases themselves.

The Law of Sexual Conduct

By tradition, though not by Constitution, sexual morality has been the concern of the states. As part of their police power, states have often prescribed in minute detail who may not do what, with which, and to whom. Some states forbade any sexual relations except between spouses, and some went so far as to restrict spouses’ choices of activity. These laws were rarely enforced, but often the threat of exposure and sanction has been very real. It forced many people into a half-ghettoized existence. Many such laws have been repealed or modified, some have been invalidated by courts, and arrests and prosecutions are even less frequent than they once were, but the state has not ceased to be involved with our intimate lives.

Such interference was a common topic for discussion in the 1960s and 1970s. That discussion often borrowed a phrase from the Wolfen-den report to delimit what are conceded to be the legitimate areas of state concern. The phrase “in private between consenting adults” refers to activity considered to be beyond the state’s power, but, by exclusion, it also includes. Even the most permissive recognize the government’s power to protect the public from unwelcome displays, to prevent coercion, and to safeguard the young and vulnerable. The Wolfenden Report reflected a growing consensus that sexual behavior outside that realm was a matter for individual rather than governmental choice, and since that time ever larger numbers of people have come to agree.

The Supreme Court came close to, but has shied away from, giving these principles constitutional status. In 1965 it ruled that the Constitution established a right of privacy. Griswold v. Connecticut was far more important for this general principle than for its specific ruling. It overturned a statute prohibiting the use of contraceptives. With the limited exceptions of clinics and vending machines, the law had rarely been enforced. The Court used this issue to recognize a right established by “penumbras, formed by emanations” from the Bill of Rights.


Various guarantees create zones of privacy. The right of association contained in the First Amendment is one… . The Third Amendment in its prohibition against the quartering of soldiers … is another facet of that privacy. The Fourth Amendment explicitly affirms the “right of the people to be secure in their persons, houses, papers, and effects, against unreasonable searches and seizures.” The Fifth Amendment in its SelfIncrimination Clause enables the citizen to create a zone of privacy which the government may not force him to surrender to his detriment. The Ninth Amendment provides: “The enumeration in the Constitution, of certain rights, shall not be construed to deny or disparage others retained by the people.”

… We have had many controversies over these penumbral rights of privacy and repose… . These cases bear witness that the right of privacy which presses for recognition here is a legitimate one.

The present case, then, concerns a relationship lying within the zone of privacy created by several fundamental constitutional guarantees.

… We deal with a right of privacy older than the Bill of Rights … . Marriage … is an association for as noble a purpose as any involved in our prior decisions.21



Few were prepared to dispute the Court about the use of contraceptives by married couples. But no one was sure what other interests would fall within that zone. Eisenstadt v. Baird effectively granted similar freedom to the unmarried. “If the right of privacy means anything, it is the right of the individual, whether married or single, to be free from unwarranted governmental intrusion into matters so fundamentally affecting a person as the decision whether to bear or beget a child.”22 Then, in 1973, the Court ruled that this right included a limited right to an elective abortion.


In a line of decisions … the Court has recognized that a right of personal privacy, or a guarantee of certain areas or zones of privacy, does exist under the Constitution… . These decisions make it clear that only personal rights that can be deemed “fundamental” or “implicit in the concept of ordered liberty” are included in this guarantee of personal privacy. They also make it clear that the right has some extension to activities relating to marriage, procreation, contraception, family relationships, and child rearing and education.

This right of privacy … is broad enough to encompass a woman’s decision whether or not to terminate her pregnancy. The detriment that the State would impose upon the pregnant woman by denying this choice altogether is apparent.23



Roe v. Wade provoked an angry controversy that increasingly threatens to dominate American politics. That in itself is no criticism of the decision; after all, the same could have been said of Brown. But it is hard to agree that the abortion question is quite so simple as the Court found it. To put it mildly, the opinion could have been better reasoned. So could the Griswold opinion, on which it relies.

But an argument that homosexual conduct lies within the zone of privacy does not need to defend legalized abortion. And whether or not the privacy cases were rightly decided, they are binding precedents, and judges must either follow them, distinguish them, or reject them. In the instant case, a federal district court made a poor effort at the second of these tasks. The Supreme Court shirked all three of them.

The pseudonymous plaintiff in Doe v. Commonwealth’s Attorney, a male homosexual, sought a declaratory judgment against Virginia’s sodomy law, which made it a felony, punishable by one to three years’ imprisonment, to “carnally know, in any matter … any brute animal … or any male or female person by the anus or by or with the mouth.” Doe argued that the law was unconstitutional as applied to his private, consensual relationships with other men. His claim was brushed aside with a masterful display of judicial imperium. Two of the three judges who heard the case managed to ignore the last ten years of case law. They stopped at 1965: “In Griswold … the ruling was put on the right of marital privacy—held to be one of the specific guarantees of the Bill of Rights—and was also put on the home and family.” After nearly a page of quotations, they declared:


With no authoritative judicial bar to the proscription of homosexuality—since it is obviously no portion of marriage, home, or family life—the next question is whether there is any ground for barring Virginia from branding it as criminal. If a state determines that punishment therefore, even when committed in the home, is appropriate in the promotion of morality and decency it is not for the courts to say that the State is not free to do so.



Eisenstadt and Roe had made it clear that the right of privacy was not limited to marital relationships—that, in fact, it belonged to in-dividuals—but the judges dealt with these cases by ignoring them. In dissent, Judge Robert Merhige argued:


The Supreme Court has consistently held that the Due Process Clause of the Fourteenth Amendment protects the right of individuals to make personal choices unfettered by arbitrary and purposeless restraints, in the private matters of marriage and procreation…. A mature individual’s choice of a sexual partner, in the privacy of his or her own home, would appear to me to be a decision of the utmost private and intimate concern. Private consensual sex acts between adults are matters, absent evidence that they are harmful, in which the state has no legitimate in-terest.24



There is another reason that the distinction between marital and homosexual relationships is unacceptable. The only thing that prevents homosexuals from marrying is the law itself. The only fixed, natural difference between heterosexual and homosexual liaisons is that the latter cannot produce children, but children are not a necessary component of marriage. The distinctions of which Doe makes so much are artificially created, imposed by the same legal system that now uses them to curtail individual rights.

But suppose the court had been more honest in its use of precedent, and had deemphasized legal distinctions? Is it possible to make a valid argument that heterosexual activity should be protected while homosexual activity should not be? Judge Merhige alludes to the lack of evidence that homosexual acts are harmful, but that is an invitation down a blind alley. The decision that an individual interest is to be ranked as a constitutional right does not depend on its harmlessness. In this context, it depends on whether the interest is personal and intimate. If we rank sexual behavior up there with, say, freedom of expression and religion as a fundamental right, evidence that it can cause harm is not enough by itself to justify abridging the freedom. As Roe stated more than once, what is needed is a “compelling state interest” that demands restriction of the right.25

Eisenstadt, Roe, and many of the cases cited in Griswold refer, again and again, not to marriage and the family but to individual rights. What these decisions protect is the right of human beings to govern the private spheres of their lives. Their choices in marriage and family life are among those activities, but they are not the only ones that belong to the private sphere. Those cases, and the penumbras of the Bill of Rights which give guarantees life and substance, suggest no ground for a distinction based on sexual preference.

Therefore, homosexual relationships, too, are within the zone of privacy. They belong to the upper tier of individual rights, and can be infringed only on a compelling state interest. None of the arguments about the effect of homosexuality on society and on the family even approaches this rigorous standard.

There is no reason to believe that anyone who considered the issue in the light of all the major relevant precedents would ever have thought otherwise. But the Supreme Court was no more ready to do so than the lower court had been. The justices upheld the lower court without opinion in Doe, and also in a North Carolina case that had resulted in an actual conviction.26 Whether this action was due to judicial homophobia, to the efforts of justices with definite opinions to avoid the wrong result if their colleagues got hold of this case, or any other factor, it shows a laxity about lower court adjudication which is, to say the least, uncharacteristic.27 Whatever the reasons, the results are that homosexuals do not have equal rights of privacy. And neither they, the citizens most concerned, nor we, the students of constitutional law, have heard a respectable defense of this ruling.

Homosexuals and the First Amendment

The homosexual rights movement has one important characteristic in common with most contemporary social movements. The college or university campus has often been the locus of activism. Like Students for a Democratic Society, the Young Democrats, or the Young Americans for Freedom, gay student groups have sought to form campus organizations. Most universities have formal procedures that groups must follow in order to use campus facilities, hold meetings and functions, and advertise on campus. These procedures typically include application to some university authority—a committee, a dean, the president, or the trustees—which has the power, sometimes subject to review, to accept or reject the application. Rejections do occur, and they have produced some lawsuits. A 1972 Supreme Court decision established that First Amendment rights of association apply to organizations on state campuses. So far, with one exception, federal courts of appeals have followed this precedent with respect to gay activist groups. But the district courts have not been consistent, and two Supreme Court justices have extended what amounts to an invitation to the circuits to rule against the groups.

The precedent is Healy v. James.28 In the fall of 1969, some students had organized an SDS chapter at Central Connecticut State College. They had asked the Student Affairs Committee, consisting of four students, three faculty members, and a dean, for official recognition. The committee approved, but the president rejected the application on the grounds that SDS’s “published aims and philosophy, which include disruption and violence, are contrary to the approved policy” of the college.29 The students brought suit, and three years later—by which time at least some of the original plaintiffs had presumably graduated—the Supreme Court voted unanimously to remand the case. It ruled that the administration bore, and had not met, the burden of proof that SDS would be likely to produce violence and infringe the rights of others. In support of the ruling, Justice Powell had some venerable precedents to cite, including Tinker, Shelton v. Tucker, and NAACP v. Alabama.30

One would assume that what applied to SDS would also apply to homosexual groups. But that turned out to be a chancy proposition at best. Even when courts have felt bound by Healy, university officials have not; and even when universities have followed precedents, higher officials have caused problems.

The first case was Wood v. Davison, just six months after Healy. The University of Georgia had forbidden a Committee on Gay Education to hold a conference and dance. In the absence of any evidence that illegal or disruptive activity would result, the judge ruled that Healy was controlling.31 The next decision, Gay Students’ Organization v. Bonner, got wide publicity, at least in New Hampshire, whose state university had given the GSO official recognition in May 1973. In November the group sponsored a dance on campus, an event that attracted media coverage. Governor Meldrim Thompson, Jr., publicly criticized the university for allowing this dance.

The Board of Trustees responded to Thompson’s statement by forbidding GSO to hold a party scheduled for December, but it was allowed to present a play on the same evening. Two “extremist homosexual publications” were distributed at the play; the GSO claimed it had nothing to do with them, but some witnesses disputed this statement. A week later, Thompson wrote an “open letter” to the trustees, stating that “indecency and moral filth will no longer be allowed on our campuses… . Either you take firm, fair, and positive action to rid your campuses of socially abhorrent activities or I, as governor, will stand solidly against the expenditure of one more cent of taxpayers’ money for your institutions.” UNH’s president, Thomas Bonner, then issued a statement condemning the distribution of the literature, ordering an investigation, and tightening restrictions on GSO activities. The group sued in federal district court, alleging violations of its First and Fourteenth Amendment rights.

Within a month, Judge Hugh Bownes sustained the group’s claims. Relying on Healy and Wood, Bownes ruled that the ban on social functions alone, even apart from the ban on “more traditional First Amendment rights” to distribute literature, infringed these rights. “Support for this position lies in the pervasive importance of social functions in the university setting.” Turning to the Fourteenth Amendment claim, the judge remarked, “Although the students’ rights cases have developed along First Amendment lines, many have involved, almost sub silentio, Equal Protection underpinnings.” The denial to homosexuals of rights enjoyed by other groups constituted “differential treatment [that] must rationally further some legitimate interest.” That is rather mild, but in fact, no such interest was involved here. There was no evidence of any violations of law or other disruptive activity. In December the Court of Appeals unanimously upheld Judge Bownes. The state did not persist.32

Thompson made himself an easy target. Such an extreme reaction has been the exception. On many campuses, homosexual organizations have been granted the rights enjoyed by other groups without opposition or incident. The denials that have occurred have rested, as we shall see, on fears of illegal or harmful activity. The Fourth, Fifth, and Eighth Circuits all upheld the student groups, although the Fifth Circuit did rule against students in one case because the rejection came from the student-controlled campus newspaper rather than from the administration.33 The most interesting of these cases, which has reached all three levels of the federal judiciary, resulted from the conflict between a group known as Gay Lib and the University of Missouri.

This group’s struggle for official status began in February 1971, when it applied to the Missouri Student Association. It was successful there, and with the joint faculty-student review committee, but the dean of student affairs vetoed the recommendation a year later. Gay Lib appealed the veto. After the controversy had made its way up through the university hierarchy, the Board of Curators scheduled a hearing. The hearing was held, be it noted, in August 1973, when few students were on campus, and resulted in a 290-page transcript. The hearing examiner recommended against recognition, and the board adopted his conclusions verbatim.

At every level of review, the reasons for denial were similar, and twofold. First, it was alleged that official recognition of a gay organization would encourage and increase violations of Missouri’s antisodomy law. Second, several participants believed that homosexuality was a mental disorder and that such a group would spread it, especially among “those students who, during this period of their growth and development, may, from time to time, be concerned about their sexual identity.” Although the American Psychiatric Association was soon to vote otherwise, two well-known psychiatrists, Harold Voth and Charles Socarides, testified at the hearing in support of the “disorder” theory.

The district court ruled for the university, accepting both of these claims. Judge Elmo Hunter distinguished Healy by asserting that “the members of Gay Lib are free to express within the law their beliefs and views of homosexuality and of the Missouri Criminal Statutes on that subject. But it is a far different thing to show a right under the First Amendment than to receive official school recognition of Gay Lib with all of the associational conditions that are likely to result therefrom.” And he found Voth and Socarides more persuasive than the one physician who testified for the students.34

If the sodomy laws are, as I have argued, unconstitutional, the possibility of their violation is no grounds for restricting rights of association. But there is no need to go that far in order to reject the court’s argument. If the possibility that lawbreaking may be encouraged is a ground for restricting group activities, that ground could apply to other campus functions; administrations could ban beer parties because they may lead to drunken driving or football games because they encourage disorderly conduct and destruction of property. Why apply the principle only to homosexuals?

There is, however, a subtler point to be made. Is it not dubious to limit freedom of expression because it may encourage crime at some indefinite point in the future? The old Smith Act cases seem to have worked to a decisive rejection of that notion.35

The appellate court reversed. On a page with more footnote than text, the majority declared that “the many Supreme Court cases dealing with prior restraints and other First Amendment issues make clear that the restriction of First Amendment rights in the present context may be justified only by a far greater showing of a likelihood of imminent lawless action than that presented here.” The treatment of the psychiatric testimony was equally curt. The court found that “defendants’ evidence turns solely on Dr. Voth’s conclusory ‘inference’ and Dr. Socarides’ ‘belief,’ for which no historical or empirical basis is disclosed,” and that “as demonstrated by the substantial body of professional medical opinion conflicting with defendants’ case, it must be acknowledged that there is no scientific certitude to the opinions offered.”

The dissenting judge, however, was convinced by the expert testimony “that homosexual behavior is compulsive and that homosexuality is an illness and clearly abnormal.” The university, perhaps interpreting this statement as a cue, petitioned for a rehearing en banc. The petition was denied by an equally divided court, but two dissenters recorded agreement with Voth, Socarides, and Judge Hunter.36

The university asked the Supreme Court for review. By now the case had a new name, in honor of the university’s president, C. Brice Ratchford.37 The petition for certiorari was denied, but in far from typical fashion. There were three recorded dissenting votes, which of course meant that the university had fallen only one vote short of review. Even more unusual, one dissenter wrote a revealing opinion.

Justice Rehnquist, joined by Justice Blackmun, thought the case fell within the Rule 19 guidelines for granting of certiorari, that it should be decided by the Court, and that it had been decided in conflict with applicable decisions. Ignoring the fact that the circuits were in agreement, he wrote, “The sharp split amongst the judges who considered this case below demonstrates that our past precedents do not conclusively address the issues central to this dispute.” Healy “was decided in what may fairly be described as a factual vacuum”; Connecticut had made no attempt to show that lawbreaking would result from formation of an SDS chapter. “Here, such a demonstration was undertaken, and the District Court sitting as a finder of fact concluded that petitioners had made out their case.” So Healy might not be controlling. Furthermore,


the University’s view of respondents’ activities and respondents’ own view of them are diametrically opposed. From the point of view of the latter, the question is little different from whether university recognition of a college Democratic club in fairness also requires recognition of a college Republican club. From the point of view of the University, however, the question is more akin to whether those suffering from measles have a constitutional right, in violation of quarantine regulations, to associate together and with others who do not presently have measles, in order to urge repeal of state law providing that measles sufferers be quarantined. The very act of assemblage under these circumstances undercuts a significant interest of the State which a plea for the repeal of the law would nowise do. Where between these two polar characterizations of the issue the truth lies is not as important as whether a federal appellate court is free to reject the University’s characterization, particularly when it is supported by the findings of the District Court.38



Presumably, one writer remarks, “Justice Rehnquist believes that homosexuality is contagious.”39 That is not quite fair, of course; Rehnquist did not say he believed that. He said that the truth lay somewhere between the two poles of Republicans and germ spreaders—an analogy that is problematical enough.

But this singular metaphor cannot be dismissed as either irrelevant or a joke, however great the temptation to treat it humorously. Like the “crime” argument, the “disease” argument is not applied consistently to all relevant activities. One useful exercise is to think not about measles, but about alcoholism. That disease is spread on campus, and with full legal sanction. But even worse, Rehnquist’s “on the one hand, on the other hand” approach invites lower courts to base their rulings on some very questionable medical opinion that is no longer representative, if it ever was, of the psychotherapeutic profession, and that, to the negligible extent that it is backed by reliable data, is still subject to disproof, and is opposed by some contrary evidence.40

Rehnquist’s treatment of the crime issue is, if possible, even less persuasive. Every other group in the country—the Communist party, the Ku Klux Klan, Animal House, or whatever—is allowed to organize, meet, hand out literature, hold parties and rallies, and discuss illegal activity to the heart’s and mind’s content. No one can predict when rebellion, cross burning, or drunken mayhem will result, but no restrictions are premised on those possibilities. But here, just as in Doe, one group of people—homosexuals—is singled out for special restrictions, and rights granted all other citizens are jeopardized for them. The courts have nearly created a special outlaw class.

Homosexuals and Employment

Unlike privacy and association, employment is not ranked as a constitutional right. Perhaps it should be; to individuals, it is an interest of the greatest importance. Losing one’s job, or not getting one, has been and continues to be a common consequence of known or suspected homosexuality. This is not true for all jobs, but it is true often enough to help explain why the closet door has remained closed. The stigma attached to homosexuality has provided a rationale for employers’ behavior. After all, are not such employees vulnerable to blackmail or extortion? This argument was particularly effective in security-sensitive government positions. As the ignominy attached to homosexuality has diminished, this rationale has lost force. And once a worker has disclosed his or her preference, the threat of exposure is empty.

The openly gay employee, however, has often fallen victim to another rationale for dismissal: that the notoriety resulting from disclosure would harm the employer, customers, or clients. These rationales put the worker in a classic no-win situation. Either overt or covert homosexuality becomes grounds for discrimination. And, as we shall see, this double bind does not exhaust the rationales.

The cases I discuss here are fairly recent, most having been decided since 1970. The Supreme Court’s only participation has been in denial of review. The lower courts have been left without guidance to develop their own doctrines. With few exceptions, the decisions have been unfavorable to the homosexual plaintiffs. Some of the cases turn out, on analysis, to involve provisions of the Bill of Rights, most notably the First Amendment. The pattern of the last two groups of cases recurs: general precedents from which courts depart in this particular setting.

Most of the cases involve public employment: the military, as in the famous Matlovich case;41 the U.S. Civil Service; the state campus; or the public school. In the 1960s the District of Columbia Court of Appeals dealt with a few civil service cases.42 After a shaky start, this court, often over the dissent of Warren Burger, arrived at the position that unsubstantiated charges were insufficient grounds for rejection or dismissal.43 Matlovich and similar rulings established that the military could not dismiss homosexuals unless it had a set of self-limiting rules to guide decisions.44 In the states, a California case, Morrison v. Board of Education, reinstated a high school teacher who had been fired after admitting a past homosexual episode.45 But neither military nor civilian federal authorities are forbidden to dismiss homosexuals at all,46 and the states retain even more leeway.

McConnell v. Anderson was the indirect result of a famous skirmish in the struggle for gay rights. James Michael McConnell had been offered a job as a librarian at the University of Minnesota, to begin in September 1970. Before the Board of Regents formally approved the appointment, McConnell and his lover, Jack Baker, applied for a marriage license, which was to be repeatedly denied them. This action was noted in the press, and as a result the board rejected McConnell’s appointment, stating that his “personal conduct, as represented in the public and University news media, is not consistent with the best interest of the University.47

In September the district court ruled that McConnell had been denied due process. Citing both the civil service cases and the loyalty-security rulings of the 1950s and 1960s,48 the judge stressed the lack of any demonstrated relationship between homosexuality and com-petence.49 But he was reversed; a year later, the Court of Appeals ruled in favor of the Regents. The opinion insisted that more than homosexuality was at issue. This was “a case in which the prospective employee demands … the right to pursue an activist role in implementing his unconventional ideas concerning the social status to be accorded homosexuals and, thereby, to foist tacit approval of this socially repugnant concept upon his employer… . We know of no constitutional fiat or binding principle of decisional law which requires an employer to accede to such extravagant doctrine.”50

Well, none if we leave out the First Amendment. Presumably we have traveled some distance from Holmes’s famous pronouncement that a person has a constitutional right to freedom of speech, but no right to be a policeman.51 When compared to the loyalty-security cases, McConnell seems plain wrong. But it is still good law. Not only did the Supreme Court refuse to hear the case, but the appellate court’s reasoning has been duplicated in other rulings.52

Activism proved equally dangerous to Joseph Acanfora, a junior high school teacher in Rockville, Maryland, a suburb of Washington. His five television appearances, including one on 60 Minutes, during the 1972–73 school year led to a forced transfer to a nonteaching position. The Board of Education made the familiar argument that a gay teacher may serve, intentionally or not, as a role model for students, but this was not the grounds for decision. District Judge Joseph Young cited, of all cases, Schenck v. United States:53


Despite the apparent lack of connection, it is perhaps noteworthy that the “panic” of the crowded theater in the illustration has some similarity to the reaction of parts of the school community in this case. The instruction of children carries with it special responsibilities, whether a teacher be heterosexual or homosexual. The conduct of private life necessarily reflects on the life in public. There exists then not only a right of privacy, so strongly urged by the plaintiff, but also a duty of privacy.



To liken the effects of a teacher’s publicizing his homosexuality to those of falsely shouting “Fire!” in a crowded theater is sheer nonsense. To write about correlative rights and duties in a First Amendment case is to reduce the provision to the Mark Twain caricature quoted in Chapter 7. Judge Young has also come very close to stating that public school teachers do not have the same rights as do other citizens, and he removed any doubt about his position: “The point is that to some extent every teacher has to go out of his way to hide his private life, and that a homosexual teacher is not at liberty to ignore or hold in contempt the sensitivity of the subject to the school community.”54

The Court of Appeals affirmed, but it did reject some of this reasoning. It cited a case Judge Young ignored, Pickering v. Board of Education, which might be called the Healy v. James of the public school. In Pickering, the Supreme Court unanimously ruled in favor of a teacher who was fired for making public statements critical of the board.55 Acanfora’s statements, then, were protected by the First Amendment. But he was not entitled to relief because on his job application he had omitted Homophiles of Penn State from his list of college extracurricular activities. “Acanfora purposely misled the school officials so he could circumvent, not challenge, what he considers to be their unconstitutional employment practices. He cannot now invoke the process of the court to obtain a ruling on an issue that he practiced deception to avoid.” This was the loophole left by the loyalty-security cases; one could not be fired for one’s memberships or for refusing to give information about them, but one could be fired for withholding information. So Acanfora was punished first for revealing and then for concealing. Again, the Supreme Court denied certiorari.56

It is useful to compare this discussion to parts of Chapter 7. The message sent to public school teachers is something like this: “You work long hours at a low-paying, low-status job. Your employers are free to ask all sorts of questions about your activities. You must carefully limit your participation in community life, making sure that you do nothing that could disturb your employers, your students, or their parents. But you may go to the head of the cafeteria line, you may punish the students for lack of respect for you, and you’re pretty much free to hit them.” Somehow, it all sticks together.

Teaching has been a precarious occupation for homosexuals. These cases repeat a pervasive fear that homosexual teachers will somehow influence their students to emulate them, whether by seduction, verbal encouragement, or serving as a role model. These are separate concerns, and need to be carefully distinguished. Seduction of schoolchildren is sexual abuse, and must be prevented. But this is true whether homosexuals or heterosexuals do the abusing, and there is no evidence that the former are more likely to abuse children than the latter.57 The “role model” issue is more subtle, though not much more. If it is true, as some experts think, that sexual orientation is fixed by the age of five, the age at which public school education usually begins, teachers cannot have much influence. But this expert opinion is not unanimous, and, as I have suggested, there is some knowledge that tends to refute it.58 Russell Baker, however, has responded perfectly to this argument. In a column published in 1977, during Anita Bryant’s crusade in Dade County (the site of Ingraham v. Wright), Baker wrote that the controversy “prompted me to ponder teachers I haven’t seen, and scarcely thought about, in decades, and for the first time I reflected on how their sex lives had affected my own. My first thought was that it was curious, perhaps perverse, that I have not turned out to be a spinster.”59 The point is obvious, and the intensity of the feelings on the other side does not make the arguments any stronger.

However solid the arguments, the opinions were intense enough to lead to the dismissal of John Gish in Paramus, New Jersey, and James Gaylord in Tacoma, Washington. Though Gish held office in gay organizations, he was not so prominent as Acanfora. And Gaylord, far from being an activist, had not revealed his homosexuality even to his family. It made no difference.

In July 1972, a month after Gish became president of the New Jersey Gay Activists Alliance, the Paramus Board of Education ordered him to undergo a psychiatric examination, as state law allowed. When he refused, he was suspended without pay. Without having met Gish, the board’s consulting psychiatrist stated that his “overt and public behavior … indicated a strong possibility of psychological harm to students of the school district as a result of their continued association with him.”60

“Protection of school children from teachers who have shown evidence of harmful, significant deviation from normal mental health,” the Superior Court ruled, “is without question not only a valid legislative concern but one classifiable as a compelling state interest. This being so, the fact that the statute may intrude upon a teacher’s right of association, expression and privacy does not render it unconstitutional.” The appellate division was more generous about Gish’s rights, but endorsed the school board’s interest in student mental health and noted that a psychiatric examination was not, after all, a dismissal.61

James Gaylord had taught at Wilson High School in Tacoma for twelve years, earning tenure and consistently excellent evaluations. His troubles began about the same time John Gish’s did. In October 1972 a former student told the school’s vice-principal that he thought Gaylord was homosexual. It is not clear how, or even whether, the student knew; there was no allegation of sexual relationships with students. When confronted, Gaylord admitted his preference. He was fired after a hearing two months later. The dismissal rested on the allegation that he was an unfit teacher.

The Washington Supreme Court heard the case twice, en banc. The first time, two and a half years after Gaylord’s discharge, it remanded the case to the trial court, on the grounds that the school district had met its burden of proof by the administrators’ testimony that students’ and parents’ complaints would affect Gaylord’s fitness.62 But when the court got the case again, in January 1977, it was satisfied. What apparently convinced the judges was the negative testimony of three fellow teachers, a student, and the opinions of moral and medical authorities, including the New Catholic Encyclopedia. Judge Charles Horowitz wrote:


After Gaylord’s homosexual status became publicly known, it would and did impair his teaching efficiency. A teacher’s efficiency is determined by his relationship with his students, their parents, the school administration and fellow teachers. If Gaylord had not been discharged after he became known as a homosexual, the result would be fear, suspicion, parental concern and pressure on the administration.63



So people become unfit when others accuse them, a sectarian reference work is an authoritative source, and an informer can get a teacher fired. This opinion must stand as its own best refutation. But five years after the cases had begun, the Supreme Court denied review in both Gaylord and Gish.64

McConnell, Acanfora, Gish, and Gaylord present a grim picture of what Gunther has called irresponsible and lawless court actions. But there are some glimmers of responsibility and lawfulness. Perry Au-miller, a theater manager at the University of Delaware, fared better. Aumiller’s immediate superiors knew he was gay, but the university’s president did not. He found out when Aumiller was mentioned in articles in the student newspaper on gay activists on campus, and he was not pleased. He refused to renew Aumiller’s contract.

The district court ruled in Aumiller’s favor. Judge Murray Schwartz cited Pickering, and did not find Aumiller’s activities notorious enough to be controlled by McConnell. He did not mention Acanfora, even though it was binding precedent in the same circuit, but perhaps he thought that decisions about secondary school teachers did not apply to university employees. “The fundamental purpose of the First Amendment,” he wrote, “is to protect from State abridgement the free expression of controversial and unpopular ideas… . The decision not to renew Aumiller’s contract because of his public statements contravenes these most basic teachings of the First Amendment and cannot be tolerated.”65

Gay Law Students v. Pacific Telephone is an exciting case. In 1979 the California Supreme Court ruled that the company’s policy of not hiring homosexuals violated the equal-protection clause of the state constitution and the California Public Utilities Code. This decision is binding only in California, but it is important because the state’s equal-protection guarantee is identical to that of the Fourteenth Amendment and because the court called such discrimination “arbitrary exclusion of qualified individuals from employment opportunities.”66 Between them, Aumiller and Pacific Telephone could transfer the double bind from the homosexuals who seek employment to the employers who wish to reject them. If homosexuality is known, rejection violates the First Amendment; if homosexuality is unknown, discrimination is arbitrary. This argument makes far more sense than the unproved theories about notoriety and harm. But so far, the weight of precedent is on the restrictive side, however ill grounded that precedent is.

Conclusion

In the Old West, the outlaw was a person whom the laws of the region did not protect. He might be captured, punished, or even murdered without those procedural safeguards that generally prevailed. The contemporary homosexual is not in quite so dire a situation. To describe homosexuals as outlaws would be an exaggeration. But it is not an exaggeration to say that homosexuals are denied several of the constitutional rights of adult American citizens, and that among these rights are privacy, freedom of association, and freedom from arbitrary discrimination. Again and again, judges depart from the classic precedents of constitutional law to produce new, special dogma applicable only to homosexuals:

Sometimes, as in Doe, the judges have ignored relevant precedents. Or as in Acanfora, they have delegated the case to the only remaining loophole. But perhaps the most disquieting cases are those, such as the district court Acanfora ruling and the second Gaylord case—and, of course, Rehnquist’s dissent in Ratchford—in which the judges try to defend this special treatment. In Acanfora we learn that a gay teacher can cause a danger similar to the panic produced by falsely shouting “Fire!” We might ask how: will the students rise up and stone him to death, or will they trample one another in their rush to safety? The situation would seem to be nearer to Tinker, or the discomfiture allegedly caused by a pregnant teacher hinted at in Cleveland Board of Education v. LaFleur,67 than to Schenck (although, of course, the “panic” analogy was not very good there, either).

The “impaired teaching efficiency” that cost James Gaylord his job came about because a student made a report about him, an administrator took that report seriously, and some fellow teachers made a selffulfilling prophecy. If Gaylord was rendered unfit, his unfitness was at least as much the result of others’ reactions to reports about him as of his own conduct. The record suggests that the way to get people fired is to start rumors about them. Justice Rehnquist’s comparison of homosexuality to measles is startling, but what is most objectionable about that statement is that he finds those acceptable words to put in university officials’ mouths, and thus tacitly approves of such notions as a basis for decisions.

What the cases share is less an opinion on homosexuality, though that does surface on occasion, than a judicial conception of what public opinions about homosexuality are legitimate bases for abridgment of constitutional rights. The cases reveal, though the opinions do not always endorse, the deep hostility, distrust, and fear—“hatred” is not too strong a word—that many Americans feel toward homosexuals. All sorts of vague fears about influence, encouragement, the effects on youth, and the “spread” of homosexuality abound. The fears may be formless, but they are not mild; the passion with which opinions are held is striking. And many of the judges seem to think that when these intense feelings are expressed in public policy, it is their official duty to honor them. The Supreme Court, in its repeated refusals to hear these cases, has made no effort to instruct those judges otherwise.

And there might be such a duty, were it not for the fact that the claims on the other side involve what have been recognized as constitutional rights. Where freedom of association is involved, the state may not penalize a person simply because citizens or officials feel that he or she might present a danger or be an unfit employee, however intense that feeling is. When no relationship between sexual orientation and performance exists, dismissal is arbitrary and capricious, no matter how strongly people believe otherwise. There appears to be no need for any reformulations of constitutional doctrine. What is involved here is irresponsible, unfounded departure from established doctrine.

Why, then, should cases dealing with the rights of homosexuals concern us here? I discuss them for two reasons. First, as I have indicated, considering homosexuals in the light of some traditional categories, such as suspect classification, reveals some—still more—inherent defects in that concept. Second, I am convinced that, while my reformulation may not be necessary in this area, it is useful. For Judge Bownes, in the first Bonner case, was right. These claims do have equal-protection underpinnings. One of the failings of these decisions is that these features are either ignored or put in the old categories and dismissed, as in Acanfora, when Judge Young rejected the Frontiero version of suspect classification as “inconclusive” in its application.68 Adjudication is marked by a kind of Balkanization of the Constitution, from which Douglas’ opinion in Griswold was a bold departure, whereby judges focus either on the constitutional claim or on a series of claims separately and in succession. They may start with the First Amendment and, having disposed of that issue, move on to the equal-protection clause, but, except for Judge Bownes, they do not consider these two provisions together and ask what they might do in combination.

This structural interpretation finds support in the legislative history of the Fourteenth Amendment. Both the House and Senate floor leaders, it will be recalled, argued that the amendment included provisions of the Bill of Rights. Whether or not Justice Black’s “incorporation” thesis is correct, it is clear that the framers of the amendment saw a strong relationship between its limitations on the states and rights already secured against the federal government.

If we assume such a relationship—adopting a formulation similar to that of Justice Marshall’s Rodriguez dissent—we get a new idea of what is happening in these cases. People are being deprived of either a constitutional right or an interest of paramount concern—sometimes both. That much, of course, most of the decisions recognize. But those decisions weigh the individual claim against the state interest; they do not view the individual plaintiff as part of a group. The equal-protection approach lets us do so.

What now becomes clear is that a group of people is being singled out for deprivations not imposed on others. Homosexuals are treated differently from everyone else; they lose rights and vital interests that others have. This, certainly, is legal stigmatization. Indeed, once it is recognized that what is involved is classification, is it not clear that, to paraphrase Brennan in Bakke, these are “classifications that are drawn on the premise that homosexuals are inferior to others” and that “put the weight of the government behind hatred and separatism”?69

We then have to ask why this stigmatization is happening. What differentiates homosexuals from Communists, atheists, women who want abortions, and all the other people who espouse a variety of causes? Apparently the crucial difference lies in the attitudes people have about homosexuality, and these attitudes arise from ignorance and prejudice.

Fitting this situation into Marshall’s scheme clarifies the point. First, the threatened interests are paramount. Second, the trait that is the basis for classification—sexual preference—may or may not be immutable, may or may not be involuntary. But surely it is of a deeply personal nature, something that pertains to a most private aspect of an individual’s life. The classification may or may not be suspect, or even semisuspect, but the privacy cases make it one that is outside of state concern, in much the same way that religion is. Finally, when we consider the third part of Marshall’s test, the government interest in restriction, we find none of any substance.

The lesson of the gay rights cases is how easy it is for courts to ignore settled constitutional law when a group is newly active and feeling against it is strong. The decisions are wrong, even as the law now stands. They are so bad that consideration of the complex issues surrounding homosexuality is not even necessary. But one reason these decisions have been possible is that traditional ways of thinking about constitutional cases have hidden the real import of such rulings. A new formulation, one that is closer to the meaning of constitutional equality, could go a long way toward granting this semioutlaw class the true citizenship it deserves.
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Toward a Theory of Constitutional Equality

We have been engaged in a search for the meaning of equality under the Constitution. Its center has, inevitably, been the Fourteenth Amendment, which contains the only specific guarantee of equality; but from that center the search has spread outward to the entire body of Reconstruction legislation and the rest of the Constitution, backward to the origins of the idea of equality, and forward to the definitions and interpretations that the provision has been given. They could have come from Congress, but in fact they have come mostly from the courts. And the courts’ rulings, I have argued, have crabbed and confined a bill of rights that was lavish and expansive in its design.

Part of my argument has been that the concept embodied in the equal-protection clause was derived from the Declaration of Independence, which in turn was derived from ideas as old as the New Testament and as new as the Levellers. In Chapter 2 I examined the roots of this concept to rediscover what in fact we have always known: that the American idea of equality was not a notion about capacities or abilities, but a notion of entitlement. “All men are created equal” meant that all deserved what Dworkin has called equal respect and concern. For the author of the Declaration, this notion of equality was compatible with his belief in the inherent inferiority of one racial group. Jefferson was in no hurry to ensure that blacks received, here on earth, the equality to which their Creator had entitled them. But he did not except them from his broad principles.

Equality, then, did not mean that all were endowed with identical or equivalent abilities. It meant entitlement; but entitlement to what? The Declaration goes on to answer this question. All men “are endowed by their Creator with certain inalienable rights.” What rights? “Among these”—the language, note, is open, not closed—are three. First, “life”; as long as we stick to the eighteenth century and leave out one of the most vexing controversies of the twentieth, this term has a clear and limited meaning. But then comes “liberty,” and finally “the pursuit of happiness.” That last is a substitute for Locke’s “property”; together, the two rights could hardly be broader or more sweeping. So equality is quickly linked to a catalogue of rights that does not contain its own limitations.

The Declaration contains grand rhetorical statements, and the easiest possible criticism to make of its author, its editors, and its signers is that they were a long way from practicing what they preached. Slavery is, of course, the best example of this disjunction. But the striking fact is that the men who adopted the Declaration and those who enacted the Constitution recognized this inconsistency. At the constitutional convention in 1787, one delegate stated baldly that slavery was inconsistent with the principles of the Declaration. No one argued with him; the reactions he provoked amounted to a suggestion that he was out of order.1 No one tried to resolve the terrible contradiction, but the framers showed no united commitment to ending it.

The next century brought its end, though at a grievous price. In the years between the founding and the Civil War, activists committed to the abolition of slavery hammered home the contradiction between principle and reality, and rooted those principles not only in the Declaration but in the Constitution itself. Such men as Theodore Weld, James G. Birney, and John Bingham drew liberally from the Declaration, from political philosophy, and sometimes even from religion to insist that slavery violated principles that were somehow implied by, or contained in, or inseparable from, the Constitution. The fact that several provisions in the actual document implicitly supported slavery did not deter them from this kind of theorizing.

As the movement for abolition grew in size and strength, a proslavery reaction developed and became increasingly vocal in its challenge. No one ever argued successfully that slavery was compatible with the principles of entitlement and endowment, but John C. Calhoun did attempt to justify the institution by providing what I have called an antitheory of equality, a thesis that attacked the Declaration itself.2 Calhoun rejected the idea that people were entitled to equal respect and inalienable rights regardless of their individual worth or merit. He insisted that equality had to be earned, by some level of intelligence or virtue. Because slaves did not possess these qualities, they were not entitled to equality and liberty.

The opponents of slavery rarely tried to refute these conclusions about the abilities of the slaves. Indeed, many of them did believe, or assume, that blacks were an inferior race. But for abolitionists that did not matter. Inferiority did not justify slavery, or any other system of government that denied equality of rights. The abolitionists were no more specific about what these rights were than Jefferson had been; the lists grew ever longer.

The Civil War ended slavery, but it did not end the debate. The Radical Republicans now had an opportunity to rewrite the Constitution, and that is what they did, producing three constitutional amendments and a series of laws to enforce them. The amendments, read together, provide guarantees of equality that are as significant for what they do not say as what they do. The Thirteenth Amendment abolishes slavery and involuntary servitude, except as punishment for crime. It does not distinguish among black, white, red, and yellow, citizen and alien, man and woman, adult and child: only between those convicted of crimes and all others. The Fourteenth Amendment contains three extraordinary provisions, all of which mention individual rights. First are “the privileges and immunities of citizens of the United States” which no state may deny;3 this wording revises Article IV, Section 2, of the original Constitution, which grants to citizens of any state the privileges and immunities of citizens of the several states. Second, the language of one clause of the Fifth Amendment is applied to the states: “nor shall any state deprive any person of life, liberty, or property without due process of law.” Section 1 ends with the only explicit mention of equality: “nor deny to any person within its jurisdiction the equal protection of the laws.”

Section 2 is narrower. It provides that representation in the House shall be proportionately reduced for any state that denies the vote to any of its adult male citizens. The states may deny the vote to women, to aliens, and to anyone under twenty-one years old. The section specifies exactly who is to be included, exactly what basis for discrimination is forbidden.

The Fifteenth Amendment does directly what Section 2 attempted to do indirectly: “The right to vote … shall not be denied or abridged by any State on account of race, color, or previous condition of servitude.” Again, it is clear just who is included, and who—namely, women, children, and aliens—is not covered. The scope of the right is specifically limited.

So the Civil War amendments contain two kinds of guarantees. To take them up in reverse order, there are those that prohibit discrimination on the basis of certain characteristics, but leave to the states the power to discriminate because of other characteristics. The provisions in the Fourteenth and Fifteenth Amendments related to voting are of this kind. But the provisions of the Thirteenth Amendment and of Section 1 of the Fourteenth Amendment are of a different nature entirely. They refer to rights and immunities for all citizens or all people. The Thirteenth Amendment makes one exception; the Fourteenth Amendment makes none. The Thirteenth Amendment grants one immunity: from slavery or involuntary servitude. The Fourteenth Amendment recognizes a whole series of undefined, unspecified rights and privileges, couched in the broadest possible terms. No one may be denied due process or equal protection, nor may any state restrict the privileges and immunities of citizens. There is no limit expressed or implied with respect to characteristics that can be a basis for discrimination, no indication that the amendment is concerned with race but not with sex, age, or anything else. Indeed, the specifications of Section 2 and the Fifteenth Amendment suggest, if they suggest anything, that no such limitations were intended.

But what was included in Section 1? The text does not provide much guidance on that point. Because the text itself limits neither the bases for discrimination that are precluded nor the rights that are secured, Chapter 4 turned to an examination of the congressional debates.

This task, like that of tracing the intellectual history of equality, has been done before. My justification for doing it again is that no historical investigation can ever be perfected: as new issues arise, it is necessary to refer to first principles, to ask what the provisions meant to those who enacted them, and how their meaning can be applied to our own time. The scholarship that was stimulated by Brown v. Board of Education was excellent, and reached conclusions that my investigation has reaffirmed: that the framers of the Civil War amendments and the Reconstruction laws intended to enact into the Constitution the principles of the Declaration. The scholars who developed this thesis were concerned with one specific conclusion that could be drawn from it: that racial classifications that were neutral on their face were in fact invidious, and violated the equal-protection guarantee. Agreeing completely with both thesis and conclusion, I have argued that they can lead much further, to protect the rights of groups never even discussed by the Reconstruction Congress.

The debates themselves were conducted, as Alfred Kelly wrote, in terms of grand symbolism. They rarely got down to specifics, either about groups or about rights. When they did, they permit only two specific conclusions that are important for my purposes here. First, there was general agreement that the Fourteenth Amendment extended to racial minorities other than blacks; in the context of the 1860s, this meant Orientals. Second, the rights protected included those listed in the Civil Rights Bill and the Freedman’s Bureau Bill of 1866, which were limited to protections from racial discrimination.

Beyond that, there is ambiguity and confusion. The House and Senate floor leaders argued that Section 1 made the first eight amendments of the Bill of Rights binding on the states. Their word has to be given great weight, but it became clear both that other members did not go so far and that leaders went even further. Several members of Congress argued that Section I did not extend to women or children. The problems here are, first, that no one was able to give an argument for excluding women that made much sense or was compatible with other arguments about the amendment’s scope; and second, that other provisions made it absolutely clear when women and children were excluded. Since Section 1 does not do so, there is no reason to read in any such limitations.

A rereading of the debates suggests that equal-protection cases have tended to ask the wrong questions. They have been concerned with whether or not the characteristic that provides the basis for discrimination is a permissible basis and have focused on whether that characteristic is similar or dissimilar to race. But Congress was not often concerned with distinguishing between legitimate and illegitimate classifications. Its focus was not nearly so much on who was protected as on what sort of official conduct was forbidden. Slavery was odious not because it was imposed according to race, but because it relegated people to a permanent, inferior status; worse, to the status of something less than a person. It was wrong because it branded and stigmatized; because it deprived people of fundamental rights; because it was oppression sanctioned by law. As slavery was wrong for these reasons, so were any southern attempts to restore it under other names.

The reason these practices were wrong was not that they were imposed on people who were equal in wisdom, virtue, or merit to the dominant white race. Few members of the Reconstruction Congress, even the Radical Republicans, were prepared to offer that argument. I have quoted Raoul Berger’s statement that the North was shot through with Negrophobia; the debates tend more to support this statement than to refute it. But that was beside the point. The Reconstruction amendments chose the abolitionist theory of equality, not Calhoun’s antitheory. Equality did not have to be earned. It belonged to human beings because they were human beings. And that principle was enacted, finally, into the Constitution.

But how can one go about interpreting, and limiting, so broad and general a guarantee? Ronald Dworkin writes of rules in general:


Suppose I tell my children simply that I expect them not to treat others unfairly. I no doubt have in mind examples of the conduct I mean to discourage, but I would not accept that my “meaning” was limited to these examples, for two reasons. First, I would expect my children to apply my instructions to situations I had not and could not have thought about. Second, I stand ready to admit that some particular act I had thought was fair when I spoke was in fact unfair, or vice versa, if one of my children was able to convince me of that later; in that case I should want to say that my instructions covered the case he cited, not that I had changed my instructions. I might say that I meant the family to be guided by the concept of fairness, not by any specific conception of fairness I had in mind.4



This example is a good analogy to the Fourteenth Amendment. It is an instruction to respect individuals’ rights, to give them due process, to treat them equally. This book has confronted each of the two situations Dworkin discusses. Reverse discrimination, disability rights, and the cases involving homosexuals demand that we apply those instructions to problems that did not concern the authors of the amendment. Segregation, antimiscegenation laws, and sexist laws are problems of the second type: these laws involve situations the Reconstruction Congress did know about, and policies that it thought were consistent with the principles it was enacting. But they were not consistent, and we can demonstrate as much with reference to the legislative history itself.

There is a third possible situation, however, which Dworkin does not mention. His children might try to convince him that some act he thought fair was unfair, or vice versa, and fail. Is there a constitutional analogy here? Yes, with Lochner v. New York and the other early substantive due-process cases. The legislative debates indicate that Holmes was right: the Fourteenth Amendment did not enact Herbert Spencer’s Social Statics. How can we know that it did not? Because, again and again, debates and reports drew attention to the existence of a weak, powerless group of people who were being oppressed, voiced grave concern with this problem, and argued for the use of the law to protect this group. That was not the theory of Lochner, which presumed an equality of condition that did not exist; nor was it social Darwinism, which would have let people stand or fall on their own. The principle on which Lochner depends simply is not there in the legislative history. That is also true of McLaughlin and Loving. The legislative history did contain a principle that made those laws unconstitutional, but, as Chapter 5 showed, those decisions rested on another principle, which was not part of that history. Lochner was plain wrong; McLaughlin and Loving were right, but for the wrong reasons.

The guarantees are broad, but they do contain their own limitations. The last paragraph suggested two: they do not mandate survival of the fittest, and they do not invalidate all forms of racial discrimination. The provisions can bear, and have borne, those interpretations, but they should not have and they need not have. They have not borne other interpretations, however, which they could have supported.

Chapter 5 examines what the courts have made of these guarantees. It has been nothing even close to what Dworkin suggests, and what the legislative history invites. The real transformation of the Fourteenth Amendment5 has been exactly the opposite of what Raoul Berger, Lino Graglia, and a now popular line of scholarship argues. The Court has not overextended the amendment; it has shackled it.

This process began with the Slaughter-House Cases, the first decision. A tone of incredulity pervades the opinions, as I suggested; Congress and the ratifying states surely could not have intended such fundamental change in the relationships among the national government, the states, and the individual. The decision effectively killed the privileges-and-immunities clause. Since then the due-process clause has been made to do much of what that provision might have been read to do, but only at the cost of manufacturing the concept of substantive due process, which, as one scholar has argued, makes about as much sense as “green pastel redness.” 6 The equal-protection clause was read to apply only to “discrimination directed against [Negroes] as a class.”7 Those conclusions were dicta in that case, but a similar idea appears in later cases.

Yick Wo v. Hopkins did extend the reach of the amendment to protection of Orientals. But Plessy v. Ferguson restricted it to laws directed against one racial group; it rejected the notion that neutral discrimination might also be forbidden. This argument could have found some support in the legislative history, but the trouble was that the neutral discrimination did in fact do what the amendment in principle forbade: it was premised on, and reinforced, the inferior status of blacks. Justice Brown’s opinion for the Court missed this point and Justice Harlan’s dissent only touched on it. Brown rectified the error in the decision, but not in the reasoning; Brown has been interpreted to enact Harlan’s dissent, to establish that the Constitution is color-blind and that any racial discrimination, neutral, invidious, or benign, is unconstitutional.

A sweeping guarantee of protection from stigmatization and oppression was thus narrowed into a protection against a certain kind of discrimination and classification. Although the Court abandoned the “separate but equal” doctrine, it did so in a way that has made it harder to return to the principles of the amendment for guidance. Brown found the legislative history “inconclusive.” In the context of that case, that argument was acceptable, but it has tended to produce two kinds of results. In the intermarriage cases of the 1960s, the Court used it to read into the legislative history a principle that does not belong there. It insisted that Congress had intended to reject any racial discriminations. The problem was that several members of Congress insisted, more than once, that they intended no such thing, and said so particularly with respect to intermarriage. They did, however, establish principles that would in fact forbid these laws.

The second result is that history is often simply ignored. That is what has happened in the sex discrimination cases. A superficial glance at the debates suggests that this inattention is fortunate, because there are statements there that seem to exclude women from the guarantees. But in fact the same disjunction between principle and application exists here as with intermarriage, and more thorough research could have discovered this inconsistency.

The judicial transformation seems even stranger, and stingier, when we turn to cases that determine how far, and where, the scope of the guarantees can be extended beyond race. Again, the guarantees are narrowed into restrictions on classification and discrimination. The doctrine that emerges is one whose primary purpose seems to be to classify classifications. There appear to be two kinds, innocuous and suspect. Innocuous classifications go onto the lower tier of laws; they are presumed to be legitimate, and usually survive. Suspect classifications are those that in some way are like race. Laws based on them are treated like laws that restrict fundamental rights. They are assigned to the upper tier; demand strict or rigid scrutiny; and can survive only if there is compelling justification for them. (But they can survive.) And here we run into confusion, for there exist two versions of what suspect classifications are, of what factors make a classification like race and unlike ordinary classifications.

One version was articulated (though since modified) by Justice Brennan, in his plurality opinion in Frontiero v. Richardson. For a classification to be suspect, two things have to be true about it. First, it must be immutable, involuntary, an accident of birth—like race. But “no one has bothered to build a logical bridge, to tell us exactly why we should be suspicious of legislatures that classify on the basis of immutable characteristics.”8 Some of the cases suggest that such classifications violate what are grandly called “American traditions,” but that depends on which traditions we emphasize. Other cases imply that we should not restrict people because of traits they cannot help and cannot change, but that principle is never consistently applied; people use it to challenge racial classifications but not those based on age, for example. Brennan went on to add a second criterion, which eliminates many involuntary, immutable traits, such as disabilities. To be suspect, a classification must be largely unrelated to individual abilities. “At that point there’s not much left of the immutability theory, is there?”9 This criterion is not applied consistently, either. The Court has ruled that laws cannot discriminate against men or women on the basis of generalizations imperfectly related to individual traits, but it may use equally imperfect generalizations this way with respect to age. No one has built a logical justification for that practice, either.

Chapter 8 showed that there is a real discontinuity between the two halves of this rule. It leaves out the people who are most disadvantaged by conditions they can do nothing about. Chapter 9 revealed still another difficulty. The cases show no reason why something the individual can change, such as sexual behavior (whether or not we can change sexual orientation, we certainly have control over whom we seek out as sexual partners), is a more legitimate basis for restrictions than a characteristic one cannot change.

The Frontiero rule is a tenuous balance between theory and antitheory. Its second half could have come from Calhoun’s Disquisition on Government. It implies that equality has to be earned by some degree of merit or ability. In the particular context, it implies that women have a right to equal respect and concern because, by and large, they have as much ability to contribute to society as men do, just as blacks deserve equality because they can contribute as much as whites can. That idea may sound reasonable, but it is not the notion that was the basis for the Fourteenth Amendment. Instead, it was such ideas that necessitated it.

The other version of suspect classification originated in Chief Justice Stone’s Carolene Products footnote. Stone hinted—no more than that, really—that “prejudice against discrete and insular minorities may be a special condition” calling for relaxation of the usual presumption of constitutionality.10 This formulation led to the exclusion from the suspect category of children living in low-income school districts and people over fifty, and, briefly and somewhat mystifyingly, to the inclusion of aliens.11 It has undergone some refinement; since the school financing case, the typical formulation is “groups … saddled with such disabilities, or subjected to such a history of purposeful unequal treatment, or relegated to such a position of political powerlessness as to command extraordinary protection from the majoritar-ian political process.”12

That formulation is an improvement on the footnote, for it does correct the curious pluralist notion that only majorities can oppress and only minorities can be oppressed. And it does seem to get closer than Frontiero does to what the authors of the Fourteenth Amendment were concerned with. But the formulation is not perfect. First, it ignores the fact that laws can have a dynamic effect in turning groups into disadvantaged minorities as well as a static effect of reinforcing the disabilities with which some groups are already saddled. Second, it abandons any control over the kinds of justifications that can be used for laws that affect groups not put on the upper tier; thus, in Vance v. Bradley, it allowed the claims of the forced retirees to be ignored in favor of the presumed interests of others. This rather blatant denial of equality is left undisturbed.

No one seemed to notice that there were two not entirely compatible versions of suspect classification in use until 1978, when the Bakke case forced a choice. If suspect classifications were those that were immutable and involuntary, Allan Bakke would win, as race was such a characteristic as much for him as for a minority medical school applicant. If suspect classifications were those directed against disadvantaged, disabled groups, he might lose, as whites are not such a group. In fact, the Court dealt with the problem by confusing the doctrine even more. Race, declared Justice Powell, was a suspect classification, regardless of what race was helped or harmed by a particular law; furthermore, it was suspect because it just was, not because it fitted either or both parts of the definition. Gender, on the other hand, was not a suspect classification, whether a law discriminated against men or women. In the context of Bakke, this distinction permitted the inference that a medical school could legally reserve some of its places for women but not for minorities; at a time when nearly half of the people enrolling in medical school were women, this seemed rather silly. Beyond race and sex, it was not clear just which classifications were suspect and which were not, or why.

Thus prevailing equal-protection doctrine was confused; moreover, neither version of suspect classification was satisfactory. Both definitions worked best for race and sex, but, apparently for political reasons, the Court shied away from drawing that conclusion with respect to sex-based classifications. Almost any other characteristic one could think of might or might not be suspect, depending on which definition was used. Such cases as Bakke, where the Court, or at least some members of the Court, try to use the concept, show just how incomprehensible it has become; the opinions contain more than one instance of complete misstatements of what earlier decisions had done.

The doctrine, or doctrines, had at least three more difficulties. First, it left a loophole. No restriction, however oppressive, was forbidden; as the Japanese relocation cases showed, any classification would survive if a good enough reason was found for it. Second, it was, as Justice Marshall insisted, too rigid; it encouraged what I have called a Balkanization of the Constitution, whereby the individual interest involved and the appropriate ranking to be given it were considered in isolation from the classification involved and the group affected. In such cases as Rodriguez and Murgia, this approach obscured what was at their core: that people were being denied, or were getting much less of, a benefit of paramount concern to them, and that this inequality was justified by some very dubious distinctions. Balkanization had even worse results in cases that fell so far outside the framework that the classifications involved were never seriously questioned, such as those involving children and homosexuals. The model encouraged courts to miss entirely the fact that the cases had strong equal-protection overtones, that people were being denied near-fundamental rights, and in some cases specified rights, which others enjoyed, for no good reasons at all. Third, it had very little to do with the constitutional provisions it was supposed to interpret.

With the two ancestor cases, Carolene Products and Korematsu, that result might seem defensible, for the relevant segment of the former was dictum and neither was a Fourteenth Amendment case. But certainly the legislative history of that amendment would have been a legitimate source for Justice Black to turn to in Korematsu. What kinds of conclusions would that history have permitted about what had been done to the Japanese? But whether or not Stone or Black looked to that history, at some point those who grafted their doctrines onto the Fourteenth Amendment might have done so. Several features of current doctrine of suspect classification, the two-tier-and-a-mezzanine theory, are unsatisfactory. It is not clear; it is not rooted in history; it does not fit the constitutional language; and it permits inconsistent and troubling results. It is necessary, then, to try to fashion a better theory of equality under the Constitution.

Process-Bound Adjudication

In 1980 a book appeared which presented a fresh approach to judicial review. The author was John Hart Ely, a professor at Harvard Law School; the book was Democracy and Distrust, based on several lectures Ely had given in the past. Ely’s thoughts have some features in common with mine, but his doctrine is, I think, ultimately unsatisfactory. He, too, rejects “clause-bound interpretivisms” in favor of permitting courts to look for “norms that cannot be discovered within the four corners of the document.” The Fourteenth Amendment, in particular, is among several clauses that contain “provisions that are difficult to read responsibly as anything other than quite broad invitations to import into the constitutional decision process considerations that will not be found in the language of the amendment or the debates that led up to it.”13

So far, so good, although that last may depend on how extensively one examines the debates. Ely’s reformulation of judicial review, however, is troublesome. He would “limit courts to the correction of failures of representation and wouldn’t let them second-guess the substantive merits” of legislation.14 Laws disadvantaging racial minorities would thus have rough going, because these minorities usually are not adequately represented in decision making and are the victims of prejudice that helps to exclude them. But laws disadvantaging the white majority, such as most schemes of reverse discrimination, would pass muster.15 This argument does lead to some conclusions harmonious with mine. Laws directed against homosexuals would be suspect because of what Ely rather awkwardly calls “a combination of the factors of prejudice and hideability.”16 I think Ely would also agree that classifications that disadvantage the handicapped are vulnerable, because of the barriers that keep them from full participation.

But his model does not work with women, the young, or the old. Gender-based classifications might or might not be suspect, depending on when they were enacted, the purposes they serve, and the extent to which women are denied access to decision making. They were once excluded, Ely admits, but they are not now; if new discriminatory laws get passed, some women must endorse them. It is true—sadly, from my viewpoint—that “many women do seem to prefer the old stereotype to the new liberation,” but can this fact really decide the issue?17 Should the extent to which people are granted equality depend on their success in getting others like them to agree with them? The rejection of substantive review could lead to this result, and that is giving up too much.

A second problem with Ely’s thesis transcends the issue of sex discrimination. The notion that any ruling group must permit token representation of out-groups in order to maintain its power is a commonplace of elite theory.18 Outsiders get into the elite, but the ruling group remains the ruling group. Thus members of disadvantaged groups can get access to decision making without any significant changes resulting. We cannot assume that representation entails equality.

Ely does not commit himself on the issue of age discrimination, but he does seem to be moving toward a conclusion that these classifications are acceptable. “It is at least arguable,” he writes, “that the facts that all of us were young, and most expect one day to be fairly old, should neutralize whatever suspicion we might otherwise entertain respecting the multitude of laws (enacted by predominantly middle-aged legislatures) that comparatively advantage those between, say, 21 and 65 vis-a-vis those who are younger or older.”19 Before I reject this suggestion, I do want to examine it, because it is valuable if for no other reason than that it helps us see some important cases in a new light. Murgia, it will be recalled, insisted that old age “marks out a stage of life that each of us will reach if we live out our normal life span.”20 The case did not involve old age, of course; the line was drawn at fifty. Is it completely beside the point that the classification marked a stage of life that all members of the Court had already reached? Might they not have been wary of striking down a law whose primary target was people like themselves?

But should we conclude that legislation against the middle-aged by the middle-aged is acceptable? (The temptation is irresistible to retort that there have been rather few compulsory retirement laws affecting legislators.) The same difficulty arises here as with women. When we consider laws affecting the young as well, an additional difficulty emerges. To assume empathy is to reason rather as Burger and Powell do in such cases as Parham, to ignore facts recited plainly before us. The defects of Ely’s theory become manifest if one reads the passage I just quoted and then immediately reads or rereads Ingraham v. Wright. The American experience with poor people who later became rich does not suggest that human beings necessarily feel empathy for those in their own former condition.

Ely’s remarks about age are discordant with his discussion of gender-based laws. Ely finds it important that women now participate in the policy process, and that the middle-aged not only participate but may well dominate. When he gets to the young, however, Ely nowhere mentions the fact of their exclusion from power.

Democracy and Distrust is welcome for the creativity of its theory. But it permits too many abuses and denials of rights to be accepted on its own. Still, it remains to be seen if a new model can incorporate some of the virtues of this approach.

Adjudication without Tiers?21

How, finally, can one construct new doctrine that will preserve the right of all people to treatment as equals? I have devoted much attention to analyzing what is wrong with the models developed by judges and law professors. I now propose to entertain the notion that they have been doing something right, and that it would be worthwhile to look for features of the old theories that deserve to be saved. That search is fruitful, for the years of judicial dialogue and academic debate have produced insights that provide direction for my efforts.

I have argued that the old model contains dichotomies that are too rigid, and that such decisions as Rodriguez and Murgia illustrate the trouble with this model. But at least it does make some necessary distinctions. It is vital to recognize that some claims are more important than others, and that some ways of classifying people are worse than others. That distinction could get lost in a reformulation, and it should not get lost. It has been a long time since anyone suggested that constitutional rights could be abridged whenever government had reasonable grounds for doing so, and no one wants that rule to make a reappearance.22 The freedom to buy beer is nowhere near as important as freedom of speech; likewise, restricting jury service to people over eighteen has nothing like the impact of restricting it to whites or to males. The ways in which the old model ranks the distinctions are dubious, but the differences of degree and kind which it recognized are essential.

A second theme that runs through many Supreme Court opinions and through Ely’s book has already received much discussion and I think has to be incorporated into any new doctrine. This is the theme first timidly articulated in the Carolene Products footnote, then refined through Powell’s majority opinion in Rodriguez and Brennan’s separate opinion in Bakke: that there is something wrong with laws that burden people who are already disadvantaged, weak, disempowered, stigmatized, despised—those who, somehow, are treated as inferiors. This theme is articulated again and again in the Reconstruction debates, as Chapter 4 showed. It is not enough, as I have argued. Rodriguez, Murgia, and Bradley show that law can effectively be used to transform neutral collections of people into weak, disadvantaged groups, and that is no more justifiable than reinforcing this status once it exists.

The old model, in effect, demanded that we begin to make decisions by asking two questions. First (though the order does not matter much), how is the interest involved to be ranked: as a right or as a nonright? Second, what sort of class is affected here: innocuous, suspect, or somewhere in between? This is what Powell does in Rodriguez, and no case better shows why this is a bad approach. The Court got so involved in those complex questions that it lost sight of what the school financing scheme actually did, and even Justice Marshall got confused, although he was on the right track. The two-tier model obscured the central fact: minority children were getting an inferior education.

I suggest that a better approach would be one that begins with the simplest possible questions. First, what does the law do; what deprivation does it impose? Second, whom does the law deprive? The third question is not always answerable, but the situations in which it can be answered tend to be crucial: why?

These questions are simple, of course, only in form; each leads to a series of other questions, each demands that we rank and classify at some point, and each leads inexorably into the other two. The first question demands that we rank individual interests, a task that raises complex problems. I have implied that we can distinguish interests that must rank as fundamental constitutional rights from interests that are less important. Not everyone would agree that such distinctions are valid. Ely devotes a chapter of his book to what he views as the futility and inherent duplicity of “discovering fundamental values.”23 The problems with this concept are similar to those attending its relative, “natural law.” Too many values have been ranked, by someone or other, at some time or other in our history, as “fundamental,” and many are mutually contradictory. After all, slavery and segregation were once defended as fundamental values and natural law principles. A jurist who tries to choose values from this fertile ground will discover either propositions so general as to be meaningless or rationalizations of what are, in fact, personal preferences. Worse, these preferences may reflect the biases of the professional class:


People understandably think that what is important to them is important, and people like us are no exception. Thus the list of values the Court and the commentators have tended to enshrine as fundamental is a list with which the readers of this book will have little trouble identifying: expression, association, education, academic freedom, … personal autonomy… . But watch most fundamental-rights theorists start edging toward the door when someone mentions jobs, food, or housing; these are important, sure, but they aren’t fundamental.24



A valid point, and one calculated to kick the liberal jurist right in the guilt—although it is curious that Ely’s professionals have only class biases, not race or sex biases. The criticism is not, however, as devastating as Ely finds it. Distinctions and discriminations among rights are possible. I have argued that the Fourteenth Amendment’s legislative history contains principles associated with Ronald Dworkin, for example, but not principles associated with Herbert Spencer. The constitutional text also permits distinctions. Some of the rights Ely mentions are, after all, specified there; others, such as education, are derivable from such rights. But perhaps the crucial difference between, say, the right to an education and the right to a job is that the latter has rarely been presented in what one might call a “clean” case. The rights of workers have tended to get confused, as in Lochner, with those of employers. Recognition of employment rights partook of class bias even more than recognition of First Amendment rights. Furthermore, Ely, like the Court, makes the problem worse than it needs to be by implying a sharp distinction between fundamental and nonfundamental rights. Evading that trap allows us to grant the importance of jobs, food, and housing.

Suppose, then, we take up the “what” question in several situations found in cases throughout the book. The restrictions on homosexuals’ freedom of association deprive them of what is, beyond question, a fundamental constitutional right. The laws that forbid private homosexual activity between consenting adults deprive them of the right to privacy, which is not specified in the Constitution but which has been ruled, I think rightly, to belong there. I postpone for now the question of just how any of these laws are to be judged, but, at the very least, a heavy presumption of unconstitutionality has to attach to those I just mentioned. The policies that deprive disabled people of mobility are indirect but effective deprivations of constitutional rights; they limit the ability of the disabled to participate in the political process, to travel, to express themselves, to make demands.

In Chapter 8 I argued for recognition of a constitutional right to education. But even if we accepted the Court’s conclusion that there is no such right, education has to rank very close to that status. The courts have not ruled that compulsory retirement laws violate constitutional rights, either, but, like the education laws, they infringe interests that, in importance to the individuals involved, rank about that high; so does denying a job to a handicapped person or a homosexual.

I have implied that there are hierarchies of rights and interests, and that some deprivations are more severe than others. One can think of several ways to push this argument further. A permanent deprivation is ordinarily more severe than a temporary deprivation. At one end of the age discrimination scale, deprivation is outgrown. At the other end, however, it is not; a Jaw establishing a maximum age for driving, for instance, would be constitutionally dubious. The generalizations about age and ability are probably no worse, and no less broad, than those about youth and ability, but the deprivation would continue for the rest of the person’s life. This is another reason, of course, to challenge compulsory retirement laws.

But there is a temptation to take this argument too far. We would not be justified in concluding from the fact that minimum-age deprivations are temporary that all age-based policies restricting young people are legitimate. In Hofbauer, Green, and Becker, the deprivation was just too severe; it was of life itself, and to suggest that those children could make their own medical decisions as adults would be ludicrous if it were not so callous. This was also true for such children as J. R. from Georgia, whose parents put him in a state institution, or James Ingraham, who was badly beaten in school, or the children in the juvenile court cases. These situations all involve denials of constitutional rights or at least quasi-rights, and there is no justification for concluding that children have less of such rights than anyone else.

There are, certainly, interests that do not rank anywhere near this high. No one has a right to go to law school or to medical school. But the reverse discrimination decisions deal with issues that lead us right into my second question. Bakke ruled, more or less, that race could not be grounds for restricting a person’s ability to compete for a place in medical school, but, by implication, many other factors might be. I disagreed with that ruling, concluding that quotas could not be imposed to limit the opportunities of members of certain racial and ethnic groups, blacks prominently among them, whereas they could restrict the opportunities of white applicants. So, although no one has a right to graduate or professional education, one has a right not to have one’s opportunities to get it limited because one is black.

Why? Not because blackness is unrelated to ability or competence, or because it is immutable; that is equally true of whiteness, and there is no correlative right for white applicants. The reason is the one Brennan articulated so well in Bakke. To discriminate against blacks here is to stigmatize: to presume that they are inferior, or (“and” is better here) to use governmental power to reinforce hatred and oppression.

How do we know that? We know it because of what Richard Was-serstrom, Charles Black, and other writers have told us, because our society has and has always had many ways, both blatant and subtle, of indicating that blacks are inferior to whites, and because blacks still have far less than a proportionate share of power, money, education, and all the other important resources in society. That last factor builds the bridge between stigmatization and another notion prominent in the opinions, that of special concern for groups saddled with disadvantages and disabilities.

We have the same kind of knowledge about Hispanics and Orientals, though for other ethnic groups the question would be more problematical; we also have it about women. Therefore, any law that burdens these groups stigmatizes them. Any superficially neutral law based on race or sex does the same; as Black, Wasserstrom, and the Hernandez decision showed, it is not hard to find indications of this fact. And that is just as true of de jure single-sex education as single-race education; the decisions make clear that the presumptions behind these policies were of female inferiority, however rhetorically masked.25 They also reinforce that inferiority, by excluding females from a valuable network of acquaintance. Laws that give special benefits to the disadvantaged groups do not stigmatize, do not presume inferiority or award what Dworkin calls public insult to the advantaged. Therefore, they should not be presumed invalid. What about children; do laws directed against them stigmatize, too? I suggested in Chapter 7 that we can find some indicators that, by analogy with Charles Black and Helen Hacker, might be seen as stigmas. And certainly children are so saddled with disabilities as to be without power. The problem here is the “why,” and I am not sure that this question is answerable. I suggest one partial solution in my discussion of the “what” question. But more can and later will be said.

Consideration of the remaining two groups, homosexuals and the handicapped, suggests similar complicated conclusions. We have found that some policies directed against them infringe or impede fundamental rights. Both groups can be and have been described as stigmatized groups. Homosexuality and handicap are indeed stigmas. But we face here the question raised in Chapter 6: Does the fact that the groups are stigmatized mean that the laws stigmatize? Some do; it is hard to view the decisions on homosexuals’ employment in any other way than as the application of labels to discredit individuals. The decisions on disability rights vary. The Heumann and Gurmankin cases are troublesome not only because the denials rested, as they did, on stereotyped characterizations. They also revealed assumptions that the handicapped were inferior, and evinced prejudices against them very similar to traditional racist and sexist biases. But what about Davis? The nursing school’s determination did not involve presumptions; Frances Davis was interviewed and tested. Nor is there evidence of stigmatizing thinking. But that decision was a disturbing one, nevertheless.

Laws that stigmatize should be struck down. The problem in each of these areas, however, is that there are troubling consequences of accepting the inference that any law that does not stigmatize is valid. In Chapter 6 I contrasted Bakke with McDonald, where white workers were fired for misconduct for which blacks went unpunished. That discrimination does not stigmatize, but it is illegitimate. Punishment, by its very nature, has to be related to individual responsibility, and in that case it was imposed differentially because of a factor beyond individual control. Punishment is one of a limited number of situations in which it is illegitimate to penalize a person because of a factor unrelated to personal responsibility.

With race or sex discrimination, there is yet another possible situation. I indicated that the right to buy beer is less than a fundamental right, and I will stand by that statement. One of the important cases, Craig v. Boren, did involve this interest, and the Court invalidated a restriction against males, who are not a stigmatized or disadvantaged group. I would defend that decision, but on what are basically lower-tier grounds, as Justices Stewart and Stevens did. The fit between the state’s purpose, preserving traffic safety, and its means, forbidding young men (but not young women) to buy (though they could drink) 3.2 percent beer (though both men and women had to wait until twenty-one to buy other alcoholic beverages) was too tenuous and capricious. The only evidence to support it was data that young men were more often arrested for drunken driving than young women, and that is just not enough to justify so banal a discrimination. This same principle would, I think, apply to sexual distinctions like the one involved in Kahn v. Shevin. They are just too silly, too trivial, and too capricious to withstand any scrutiny.

When we turn to the other groups we find further complexities. Children are without power; not only that, but they are accountable—fully accountable—to three authorities: family, school, and state. Any restriction imposed on children has to meet a heavy burden of justification, because it controls those who are already controlled within an inch of their lives. But some of the restrictions imposed on them do serve to mitigate the power that other authorities have over them. Compulsory schooling, for example, does give children an opportunity of which their parents may not deprive them. Conversely, parental authority can be used, as in Tinker, to limit the control of the school. Similar arguments cannot be made either about the corporal punishment cases or about Walter Polovchak’s case. In these situations, questions have to be asked about what, in fact, the restriction does.

There is another reason why laws that apply to children and to the aged as well cannot be uncritically accepted. This reason relates directly to the usual justification for these policies: namely, that children and older people really do lack certain kinds of competence. That is true of at least some children and at least some abilities, and may well be true of at least some older people. But the problem with these laws is that they sweep too broadly. As Chapter 7 shows, presumptions about juvenile incompetence cover a much wider age range and many more abilities than the facts justify. A concept from due-process litigation is useful here: laws make irrebuttable presumptions.26 Courts have never ruled that such presumptions are invalid, but some judges have viewed them with strong disfavor. A chance for rebuttal could be built into many of the laws affecting children. I referred to emancipation of minors or individual immunities from school attendance in Chapter 7, and this still seems like a good idea, perhaps as a subject for congressional action under Section 5.

We could remove the defects of the Massachusetts law upheld in Murgia by changing the presumption from an irrebuttable one to a rebuttable one, by requiring an annual physical examination for police officers over fifty rather than making them all retire. That solution would not work with Bradley, because here in fact the classification does stigmatize; it is drawn on the presumption that people over sixty in the Foreign Service do not get respect and concern equal to their younger colleagues.

The Heumann and Gurmankin cases, too, rested on such presumptions. The Davis case, as I have admitted, did not. But the decision was still wrong. Frances Davis was not given a chance to show what she could do in actual nursing situations, where she might have been able to perform; she was rejected on the basis of untestable generalizations from tests and interviews to that situation. The only way to judge whether she could do a job that, as far as was known, a deaf person had not done before was to let her try. Any other decision, in so far as it depended on her handicap rather than some other qualification, is too broad-based a denial of an important interest. This country has known a long history of denying people opportunities on the basis of generalizations about their capacities which, first, were often proved wrong on the basis of actual experience, and second, have often masked prejudice. People once believed, after all, that Jews could not teach English literature or that women could not do college work without ruining their health.27

Here, then, are four situations where the “who” is crucial. Presumptively, at least, law cannot be used to stigmatize or to reinforce stigmatization; it cannot rely on characteristics unrelated to personal responsibility in a certain limited class of judgments that must depend on that responsibility; its discriminations have to make some sense; and it cannot use irrebuttable presumptions based on stereotyped notions. The foregoing discussion has skipped back and forth between the “who” and the “what,” but that, I think, was unavoidable; some kinds of laws directed at the same group of people are acceptable when some are not, and some individual interests may be abridged on the basis of some characteristics and not of others. The discussion has also touched on the third question, “why?” That question can be asked in two different ways. The first is a question about motive, and that is a tricky question, for several reasons. First, it is not always possible to discover what the official motive was. Second, motives can be mixed; my first book argued that exactly this was true about special labor laws for women.28 Third, motives do not dictate effects. In some situations, however, we know enough about motives to dictate a conclusion about the law. Jim Crow laws were one example. Another was Executive Order 9066. It is true that the United States was at war, that the Japanese were our enemies, and that there was genuine fear. But it is also true—and no one with any memory or knowledge of that episode can dispute it—that there was race hatred. The motives were mixed, but racism was among them, and that is enough to render those regulations invalid. Justice Murphy was right; they dragged the country into “the ugly abyss of racism.”29 When motives are this clear and this odious, there is no reason for judicial timidity.

But what of the ordinary situation, where motives are harder to ascertain? Here the “why” questions are manageable chiefly as questions about state interests: what purposes does the law serve? At this point, my approach becomes quite similar to Justice Marshall’s in Rodriguez, and so far it suffers from the same defects: it does not set up rules for weighing these interests.30 But I am going to try to develop some rules, and to suggest that far more than two, or two and a half, or three, are needed. And I will end by suggesting that often the “why” question, the question of countervailing state interest, is irrelevant; and that even when it is relevant, it is less important than other questions.

There is one possibility that none of the tests allows for, and that I think has to be included in any scheme. This is the possibility that some laws are never justified, under any circumstances, for whatever purposes. My last paragraph implies that Executive Order 9066 was one instance; that statement, I think, is one with which most of my readers will now agree. But I am going to argue that this is true for two reasons, not just one. The first is the racist motive. The order stigmatized; it put the government’s weight behind racism, and in Justice Black’s words, it curtailed the civil rights of a single racial group. Therefore, it is not suspect, but invalid. It would have been invalid even if some Japanese-Americans had engaged in treason or armed rebellion. To punish an entire racial group because of the actions of a few members is no more justifiable than to punish the group because of fear and rumor. Our recent experiences in the Iranian crisis indicate that advancing this argument is not flogging a dead horse, much as I wish it were.

But it is not the racial factor alone that made those restrictions unconstitutional. Would we want to argue that singling out some people charged with no crime, imposing a curfew on them, ordering them to a specified place, and confiscating most of their property is constitutional as long as the criterion for selecting the people is not racial? To frame this question is to answer it. What such action would be doing is depriving them of liberty and property without due process of law. In such cases the “why” is irrelevant. The purpose that justifies them is no purpose; the need is no need compelling, substantial, or reasonable.

So laws that stigmatize and laws that deny due process or procedural rights are invalid. Can we think of any contemporary examples? I can think of three, all of which involve children. One is the law upheld in Parham, which permitted the incarceration of children without a due-process hearing. The second is the juvenile court system, about which enough was said in Chapter 7. The third was a response to a widely publicized series of crimes. In 1980 and 1981, several black children were murdered in Atlanta. For a time, while the killer was loose, the city imposed a curfew on all children. Presumably the intent was protective. But would we be happy with a law that tried to stop rape by imposing a curfew on women? Is it likely, ever, for any reason, that adult males would be subjected to a curfew when women were not? The regulation deprived children of liberty, without process, and therefore this scheme would render it unconstitutional. The purpose, however noble, cannot justify the restriction.

We do, of course, deprive people of these freedoms under certain circumstances. Incarceration is not always a denial of rights. But when? We commit someone to an institution by force when a proceeding has determined that he or she has engaged in dangerous conduct; we imprison people when they have been convicted of, or have pleaded guilty to, specific crimes. We do these things, in other words, with due process of law; there is a proceeding on the individual case. To do so at random, or because of race or age, is a denial of both due process and equal protection, and can never be permitted.

A discussion of procedural rights leads easily into consideration of substantive rights. Two such rights that got much attention in Chapter 9 were freedom of expression and the right to privacy. Several cases, Roe v. Wade prominent among them, have established the rule that the appropriate question here is whether the government has a compelling interest in curtailing the right involved. First Amendment cases have been dealt with by the now barely alive “clear and present danger” test, which can be classed as a subspecies of “compelling justification.”31

These rules reflect our common agreement that substantive rights are not absolute. Only Justice Black argued consistently that they were.32 Forceful as he could be, few of us have ever been comfortable with some implications of his thesis: for example, that it would be permissible to publish troop movements in wartime. But Black was not simply wrong. The merit of his argument can be seen in the fact that most of us have never been very comfortable with such rules as “clear and present danger” or any other rule devised for deciding these cases; the rules have seemed, nearly always, to yield too much to the government. And they do. Witness Schenck v. United States, whence emerged that particular test; it sent people to prison for doing no more than many of us did in the 1960s, with nothing like the dire results suggested by Justice Holmes’s analogy to causing a panic in a theater. The Dennis case, just over thirty years later, revealed another defect in the test: it had the expansive properties of an accordion.33

“Compelling state interest” is even more vague, and thus more flexible. In the context of Roe v. Wade, however, it leads to at least one inescapable conclusion: we do not want women “aborting” live babies. That is a compelling interest, although we can think of many interests that might be so labeled which are less powerful. And a comparison is to be drawn here with the troop movements case which is not ludicrous. Each involves an imminent threat to human life, which is itself a right protected by the Constitution. The consequences of allowing people to exercise their constitutional rights are so disastrous, in each situation, that the right has to be curtailed.

The best approach was, I think, advanced by Charles Black, in a 1961 article on Justice Hugo Black’s absolutism.34 Charles Black argued there that the justice was in fact advocating not a literal reading of the Bill of Rights, but an attitude: that we should think of those rights as absolutes, so that only in the most extreme circumstances will abridgment be permitted. Justice Black lived long enough to make clear that that was not what he had meant, but, with respect, I suggest that that is what he should have meant. Laws that curtail substantive rights should be presumed unconstitutional, with no qualifying “unless” rule built in. Thus any argument for abridgment would have to start de novo, with no stock phrases to rely on.

The results, in the concrete cases that have concerned us, would be to increase individual freedom and curtail the oppressive power of government. A law such as the one upheld in Doe v. Commonwealth’s Attorney could not stand, nor could restrictions on homosexuals’ freedom of association or firings that in effect abridge their First Amendment rights. Those freedoms are so fundamental that they cannot be curtailed on the basis of who a person is, and here the “equality” component comes in; the presumption of unconstitutionality gives no basis whatsoever for arguing what the cases have ruled, that homosexuals have fewer rights and less protection than others.

What about such rights as employment, education, and mobility? The last two are so necessary to the exercise of the listed rights that they must be ranked as fundamental, and curtailing them must, I think, also be presumed unconstitutional. But how equally must they be granted? Chapter 8 discussed many cases where “equal” had to mean “more”; for some of the disabled children to get an equal education, more money and more resources had to be spent on them than on able-bodied children. But here the discrepancy rests on the right of all children, able and disabled, to treatment as equals. The discrepancies in Rodriguez cannot be reconciled with this right, and therefore cannot be sustained under this test.35

Employment is a more difficult problem. It has not been ranked as fundamental since the days of economic due process. But it is not clear that employees’ rights were fundamental even then. What Lochner and its successors actually enshrined was not the worker’s right of contract with respect to hours and conditions of labor, but the employer’s right to exploit the employee without state interference. In retrospect, that whole controversy has a false ring. Employment should not be ranked so high again unless we can be very sure that professional class bias is absent from the ranking.

However, I do not see how employment can be classified on the traditional lower tier of interests, either. The best way to approach this problem, which I think is capable of solution, is indirectly. I conceded, in my analysis of both the retirement and the disabled applicants’ cases, that there were some, perhaps many, circumstances in which rejection or dismissal of a disabled person or someone over a certain age would be justified.

What are these circumstances? Certainly the state has a substantial interest in ensuring that work is done competently and safely. I have argued, however, that this interest does not justify the dismissal of all workers over a certain age, or the refusal to hire handicapped workers, any more than, in LaFleur, it allowed schools to dismiss teachers in the fifth month of pregnancy. Massachusetts would, however, as I have admitted, been justified in requiring all uniformed state police officers over a certain age to have a regular physical examination—and justified in carrying this requirement to its logical conclusion by retiring a worker who was found unfit.

Similarly, Southeastern could legitimately have barred Frances Davis from its nursing program if it had shown that she could not cope safely in any or most nursing situations. There is a still harder case, which I mentioned in Chapter 8: what about the blind applicant for a driver’s job? It is tempting to dismiss this hypothetical case by suggesting that we are unlikely to encounter such an applicant. But, to make things interesting, suppose a blind person insisted that, by using laser devices or whatever, she could drive safely. I think she has to be given a chance—as long as the vehicle is equipped with dual controls, as the typical driving-school car is. At our present state of technology, she would almost certainly fail the test. But who knows what will happen in the next ten, twenty, or fifty years? Someone may invent a device that will enable blind people to drive safely. And if we refuse to test such people, the question has to arise about what our real reasons are.

What justifies the infringements I have described? Not the magnitude of the state interest involved, but, first, that the right involved does not quite rank as a constitutional guarantee, and second, that the degree of infringement is limited to what is necessary to determine what limitations the state interest requires. The irrebuttable presumptions and stereotyped characteristics are unacceptable whatever the nature of the governmental purpose.

The keen-eyed reader may suspect at this point that there is a gaping hole in this argument. If the state may restrict older and handicapped workers in this way, may it also do so with respect to, say, black, female, or (as in Gish) homosexual workers? And if it may not, does that conclusion not lead right back into the connection between equality and ability which I have been trying to break? It does, but only to a limited extent; that link goes where it belongs, on what used to be the lower tier of innocuous deprivations and classifications. Imposing special tests on workers because of race, sex, or sexual preference would not be justified, not because there is something special about those characteristics (except perhaps in the limited case of indirect infringement on a homosexual’s right to privacy) but because such action would be as irrational as a state law forbidding young men to buy 3.2 percent beer. We could reject this sort of policy without bringing out the big guns of constitutional adjudication.

The crux of my argument so far has been that the crucial questions to be asked about challenged laws do not have to do with the nature of the classification imposed or the countervailing state interest. Four questions must be prior to those, though they need be asked in no particular order: What is the nature of the interest infringed (the “what” question)? How severe is the infringement? What group of people is affected by the infringement (the “who” question)? And finally, what judgments has the state made about the people it is restricting (the limited version of the “why” question).

This approach has isolated two types of deprivations that are categorically unconstitutional: those that stigmatize and those that deny or abridge procedural rights. It has also discovered actions that are presumed unconstitutional: those that deny or abridge fundamental substantive rights, or rights on which those rights depend; and those that rest on irrebuttable presumptions or stereotyped characterizations, at least with respect to age or disability. A policy such as that challenged in McDonald would, I think, have to rank among the actions presumed to be unconstitutional. Like irrebuttable presumptions, it ignores the factor of individual responsibility, and does so where that factor is crucial.

But what about laws affecting children, laws that do not infringe recognized fundamental rights? These questions have provoked the most vehement responses from people with whom I discussed them. The notion that homosexuals are entitled to the rights enjoyed by everyone else, or that handicapped children have a right to an education, get a fair hearing and often receive some, if grudging or indulgent, acceptance. But arguing in favor of Joey Hofbauer or Walter Polovchak, or that minors have a right to read dirty books, too, or that worrying about advertising directed at people without income is rather silly, can put a stop to rational discussion.

How can we deal fairly and dispassionately with issues involving children? I have argued that equal rights do not depend on competence or ability, but on a prior entitlement common to all human beings. “All” means children, too, and implies that their assumed, and often real, incompetence cannot be the basis for denying them a right to equal respect and concern. But what, precisely, does that equality demand? I have suggested that in some situations, but not in others, temporary deprivations are less odious than permanent ones, and that consideration can be built into a hierarchy of rights. Here irrebuttable presumptions of incompetency and stereotyped assumptions about ability can be made, although perhaps it would be wiser policy if they were not made so frequently. But when they are made, as they are made with respect to school attendance, for instance, it seems to me that we have to build into the new doctrine a heightened concern for the individual’s rights, not the weakened one shown in such cases as Tinker and Ingraham. Perhaps because laws affecting children are the only examples of temporary rather than permanent restrictions, the cases do not fit well into any model; and that may be why children have gotten such curt treatment in court decisions. But I think Chapter 7 contained enough documentation of the catastrophic results of this inferior treatment to indicate that we need to build these cases in.

What situations remain to be dealt with? What used to be the lower tier has been stripped of some of its furniture, but much remains: all of those less-than-substantial interests, all of those unremarkable classifications, which can survive as long as they are reasonably related to some legitimate governmental purpose. All, or nearly all, of the laws regulating business and commerce, the traffic and motor vehicle laws, the tax laws, the zoning laws, and so many of those other policies that have been presumed valid and can continue to be. An immense area of legislation is left untouched by my approach, an area where things can go on as usual.

This new constitutional doctrine of equality would mean, for instance, that although the race-is-a-suspect-classification rule has been abandoned, relatively few racial classifications would survive. They would fall, however, for different reasons: some because they stigmatize, some because they deny fundamental rights, some because they are arbitrary. The same would be true of sex discrimination; and, for the first time, for age discrimination. The claims involved are too various, and the reasons behind the governmental actions too diffuse, to permit neater classification.

And that is what appears to be the defect of my approach. It does not permit the systematic categorization of the old two-tier, or whatever, model. It demands that we approach decisions by asking not two questions, but several; and it does not provide slots into which we can automatically fit cases once we have decided what is involved, slots that provide a test by which to weigh the countervailing state interest.

Unfortunately, I do not think this apparent defect can be remedied. Justice Marshall was right. A rigidified, tiered model gives away too much; too many rights and too many denials cannot fit it. Neither the claims nor the classifications can be fitted into a prelimited number of categories. All three questions—the “what,” the “who,” and the “why” —must be asked of each case, and each question must be asked in conjunction with the two others, not in isolation from them. This approach is not simple, but it does allow us to deal with more issues of equality than the old model did. And though the last several pages have roamed far from the Reconstruction debates, I think the new doctrine allows decisions that are better in tune with the legislative history. Complex and difficult as it is, I think this approach gets closer to the meaning of equality under the Constitution.

A final, and old, problem remains. Does my doctrine give too much power to the courts, thus encouraging the government by judiciary which would be incompatible with self-government? The position I have taken demands an activist view of the judicial role, but the necessary question is “Activist compared to what?” The usual contrast is between judicial activism and judicial restraint, but Ronald Dworkin has done a good job of showing that what passes for judicial restraint is in fact judicial deference to other branches of government.36 My views are more activist and less deferential than those of Felix Frankfurter and John Marshall Harlan II, but those justices have been gone for a long time.37 Some justices now sitting make a show of judicial deference; Chief Justice Burger’s dissent from a ruling giving equal educational opportunity to alien children is an example.38 But the show is just that; this deference is not consistently in evidence.

When my arguments are compared to Burger Court decisions, my interpretation of the Fourteenth Amendment is no more activist and no less deferential than the Court’s construction of federal laws.39 If my views are too activist, so are those of Burger, Powell, Rehnquist, and O’Connor. The differences between my views and theirs cannot be described in terms of activism, restraint, or deference; the differences are political and ideological. But two wrongs do not make a right. The question remains: Does my liberal activism encourage judicial usurpation?

The guarantee I have been most concerned with was broad, and was written to be interpreted broadly; as Charles Black argued years ago, if powers are to be given broad reading, there is every reason why rights should be, too.40 In the context of the Fourteenth Amendment, this is particularly important. That amendment gave implicit powers of interpretation to the courts, and explicit enforcement powers to Congress. The latter have rarely been used, so there has been wide scope for the former. This is a special illustration of a general truth about individual rights. In this country they have never gotten very far without appeals to the Court, and in the relatively rare situations where Congress has been vigorous in protecting them, there has been a history of previous judicial involvement. After two centuries the United States has learned some lessons about government, and one is that individual rights do not get protected by majorities or by elected representatives. For them to have any meaning at all, a separate branch, neither accountable nor responsible in a direct manner, is needed. The judiciary, with neither purse nor sword, is still as Alexander Hamilton described it, the weakest and least dangerous branch; it is always instructive to make a list of things the Court cannot do which the other branches can. What it does do is to deal with cases, to mediate between the state and the individual when asked to do so. If we took away that power, or constricted it by insisting on deferential doctrines, there would be little hope for rights or for equality.

Conclusion

The 1980s are bad times for equality. The Equal Rights Amendment has been defeated; a new administration has drastically reduced funding for implementation of the two major disability rights laws; a self-styled Moral Majority attacks all lifestyles but the conventional family; and budget cuts particularly threaten those who have been stigmatized and powerless. The Supreme Court, reconstructed by Richard Nixon and Ronald Reagan and redirected by Warren Burger, will not be much help, even in those situations amenable to litigation. I have written this book with increasing pessimism about the likelihood of its having any influence in the near future.

Those considerations, of course, should never dictate and rarely influence a scholar’s conclusions. If anything, they mean that liberal activists will have to work and argue even harder. This study is offered in the spirit that has motivated many a Supreme Court dissent, as an appeal to the brooding spirit of a later day. It appeals to the future, and tries to link us with part of our past. The authors of the Reconstruction amendments, with which I have been so much concerned, were a group of men committed to equality and human rights as few have ever been. They have long been subjected to ridicule, after their deaths as in their lifetimes, and have been accused of failings ranging from fanaticism to intellectual sloppiness. If they were fanatics, it is hard to think of a better cause to be fanatic in; and I have argued that their thought was not muddled but appropriate and on target.

They enacted provisions that were lavish grants of equality and of rights. Over the years, those guarantees have shrunk, as Congress has rarely enforced them and the courts have timidly construed them. When the Supreme Court, in particular, has departed from its usual narrow reading of these rights, it has been accused of judicial usurpation. But in fact the real misuse of judicial power has been the refusal to protect that which was recognized. The Fourteenth Amendment was designed to protect, and should be read to protect, far more than has ever been alleged.

I have applied my historical conclusions to four issues that seem to me to raise some of the most crucial questions about equality which now confront us as a people. Thirty years ago, many scholars did the same with respect to the largest issue of their day, the question of de jure racial segregation. Their answers were not perfect, but they were good enough to serve for that issue and that time. Now, as new issues have arisen, issues unlike any we have faced before, it is necessary to return again to the historical record. And I suspect that, years from now, as still different problems arise to perplex us, we will have to return to that record yet again.

We need to reconstruct the current constitutional doctrine of equality, and we can do so in a way that is more compatible with the meaning of the guarantee. Equality is no impossible dream. It is a part of our history and collective conscience, if not of our past. If we are faithful to that conscience, we can reclaim that history. If we do not yield to greed or stinginess, or hamper ourselves by false deference, our people may realize equality under the Constitution.
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