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PROLOGUE


Civilians have composed half of all war-related deaths over the past three centuries.1 In the twentieth century, more than 170 million people—men, women, and children—“have been shot, beaten, tortured, knifed, burned, starved, frozen, crushed, or worked to death; buried alive, hung, bombed, or killed in any of the myriad ways governments have inflicted death on unarmed helpless citizens and foreigners.”2 When civilian war casualties are combined with those targeted by their own governments, the number rises to nearly 360 million people.3 For those who experience or witness atrocities, shock and grief are often followed by an urgent cry for justice, a primal anguish born of human tragedy. During what some have called “the century of genocide,” the global hue and cry for justice continued to grow … 






 



INTRODUCTION

The Light of Justice


The dawn of peace must begin with the light of justice.

—KOFI ANNAN

Idealists argue that international society is witnessing a profound transformation. They suggest that the rise of international criminal courts over the past half century is not only evidence of the growing power of norms concerning human rights and principles of justice, but that such institutions may usher in an entirely new era of world politics. At a ceremony marking the birth of the International Criminal Court (ICC), Hans Corell, the United Nations (UN) Undersecretary for Legal Affairs declared, “A page in the history of humankind is being turned.”1 Although some of the hyperbole used by the court’s most ardent and idealistic supporters may be salesmanship, it nonetheless suggests that there was widespread belief that the new institution represented a significant change in international politics: political and military leaders will no longer be able to victimize the innocent with impunity. They will now personally be held to account for their crimes in a court of law. Scholars have suggested that this shift toward individual accountability represents a significant transfer of authority from sovereign states to international institutions.2 More broadly, proponents have lauded the rise of international criminal courts as a turning point in international politics, a stunning victory of principles over the realpolitik that characterize the Westphalian era. As one scholar put it, “The creation of the ICC denotes a pivotal historical moment in the development of international society.”3

Scholars have used different terms to describe this transformation. For example, Gary Bass refers to a growing trend toward ideal-based legalism.4 Similarly, Kathryn Sikkink suggests that the growing legitimacy of the norm of individual criminal accountability and an increase in prosecutions based on that norm are indicative of the emergence of a “justice cascade.”5 Along the same lines, Ben Schiff uses the metaphor of a “river of justice” to capture this sense of the inevitable shift toward a more Kantian rule-based order in international politics. He writes, “The river of justice widened from the inflow of norms as people broadened their conceptions of what it is to be human and to be civilized. They shaped their identities around consensus over an expanding set of normative conceptions. The currents included people’s rights against sovereigns, the ethic of accountability, and the social responsibilities of both retributive and restorative justice.”6 For many, the ICC is a high point in a long process of global transformation toward a more principled order in international society.

Advocates of this view point to several seminal moments in this process. The first was the creation of the International Military Tribunal held in Nuremberg at the end of World War II. Though the victors of war have often tried the vanquished, the Nuremberg trials were notable for at least two reasons: first, they held the perpetrators of wartime atrocities to account for their crimes; and second, they afforded defendants the rights of due process that reflected contemporary standards of jurisprudence. A second key moment came in 1993 when the United Nations Security Council (UNSC) established the International Criminal Tribunal for the Former Yugoslavia (ICTY).7 In contrast with prevailing legal norms regarding war crimes, this court affirmed the principle that international accountability was not limited only to those whose crimes are committed in the context of interstate war but applies equally in situations of intrastate conflicts.8 Moreover, it also applies to situations where the government commits atrocities against its own people. In the case of Dusko Tadic, the court defended its jurisdiction over atrocities committed during internal conflicts by ruling that “the distinction between interstate wars and civil wars is losing its value as far as human beings are concerned.”9 The ICTY ensured that those guilty of these crimes could no longer hide behind the shield of Westphalian sovereignty. Moreover, the arrest and trial of Serbian leader Slobodan Milosevic suggested that justice finally would be brought to the highest echelons of political power. As reflected in the headlines at the time of his arrest, world leaders hailed the arrest and trial of Milosevic as the end of a turbulent era.10 Scholars added that the arrest “was an amazing triumph for the human rights movement.”11

Some critics argued that although the ICTY (and the International Criminal Tribunal for Rwanda [ICTR] that soon followed) was a significant step in the advancement of the application of international law, it still suffered from a degree of “victor’s justice” because it was established by the powerful states of the UN Security Council. Thus, the creation of the International Criminal Court represents the third seminal moment in the growth of the international criminal justice regime. Under the terms of the Rome Statute, the ICC could independently investigate crimes, produce arrest warrants, and try defendants accused of the most heinous international crimes, including war crimes, crimes against humanity, genocide, and aggression.12 Moreover, in contrast to the ad hoc tribunals that preceded it, the ICC is a permanent addition to the panoply of global governance institutions. Though there was much celebration among human rights activists when the ICC became operational in July 2002, significant questions remained regarding whether the court would succeed. Though the Rome Statute was able to gain the sixty ratifications necessary to establish the court, the majority of the world’s nations had not yet joined the ICC and some of the most powerful actively opposed it.13

The fourth key stage in the process of institutionalization involved two separate events, each one signaling that the ICC has emerged as a functioning court. The first came on January 26, 2009, when the ICC opened its first case against Thomas Lubanga Dyilo, a Congolese warlord who served as leader of the Union of Congolese Patriots (UCP). In addition to committing crimes against humanity, Lubanga was accused of enlisting some thirty thousand children to serve as soldiers in the conflict.14 The second came just over a month later, on March 4, when the Office of the Prosecutor (OTP) issued an arrest warrant for Omar al-Bashir, president of Sudan.15 Bashir was accused of war crimes, crimes against humanity, and genocide in the ongoing conflict in Darfur.16 Not only was the court up and running but it clearly showed its intent to hold the most powerful perpetrators accountable for their crimes.17 As of 2015, the ICC has 123 states parties to the statute, is in the process of investigating crimes committed in nineteen situations around the world, and is adjudicating thirty-six active cases.18

If these events are indeed harbingers of a fundamental change in international order from one rooted in the rule of force to one rooted in the rule of law, their implications are profound and far-reaching.19 Yet this wave of optimism still faces some grim realities. On February 3, 2015, a video began circulating on the Internet. The video depicted Lt. Moaz al-Kasabeh, a Jordanian pilot captured in December 2014 by the Islamic States of Iraq and Syria (ISIS), escorted at gunpoint to a steel cage. Dressed in an orange jumpsuit, the lone man is locked in the cage then doused with liquid. Moments later his captors set Kasabeh ablaze.20 Less than two weeks later, another video emerged. The video depicts over a dozen Egyptian Coptic Christians dressed in orange jumpsuits kneeling on a Libyan beach, their hands cuffed behind them. Behind each prisoner stands an ISIS jihadist dressed in black. On cue, the prisoners are forced to the ground and beheaded en masse.21

Proponents may attribute the continued prevalence of brutality to the fact that international justice remains a work in progress. However, these events raise significant questions regarding the notion of an unstoppable river of justice moving international society toward a fundamental transformation. It strongly suggests that while much has been written about international criminal courts, important questions remain unanswered about their origins, form, and function. This book seeks to address three questions: (1) What factors drove the creation of international criminal courts? (2) Why did they take the specific form that they did, and who either supported or opposed such institutional designs? (3) How can we account for the behavior of the International Criminal Court? The answers to these questions may not only help us better understand the factors that shaped the emergence of international criminal courts but may also suggest the broader implications of their presence in international society.

Given what is at stake for international humanitarian law, it should thus come as no surprise that international criminal tribunals have garnered so much scholarly attention in such a relatively short period of time. Most of the available literature on international criminal courts focuses on the constitutional structure of tribunals, their practice, and their jurisprudence.22 However, the questions posed here beg for the use of theoretical frameworks capable of identifying the most influential factors shaping outcomes. Theory prompts us to carefully define assumptions and key concepts, and to clearly articulate how these elements relate to each other. Sound theorizing requires that relevant causal mechanisms are well-specified and falsifiable, and that hypotheses generated yield unambiguous predictions.23 This book develops and employs two types of international relations (IR) theory: mid-level theory and general theory. Mid-level theory focuses on narrowly defined phenomena.24 In this case, its use is largely limited to explaining outcomes specific to international criminal courts. General theory encompasses broad classes of phenomena rather than variables specific to a narrowly defined domain.25 The advantage is that developing such theory may not only be useful to explain outcomes related to the ICC or even a group of international criminal tribunals but to other international institutions more generally.

As mentioned previously, initial theorizing about the origins and design of international criminal courts has produced an emergent conventional wisdom in the literature.26 Put simply, it explains these outcomes as primarily the product of growing human rights norms cultivated by norm entrepreneurs and unprecedented levels of grassroots civil society activism across the globe. Constructivist explanations that focus primarily on principles and norms are often presented in contrast to those that might emphasize the role of power. The predominant critique is pretty straightforward: because commitment to the Rome Statute cannot be seen as contributing to a state’s material power or its strategic interests, many scholars argue that the creation of the ICC is evidence of the limits of any power-based theory.27

With regard to the question of the factors that shape the operation of the ICC, there is no well-developed theoretical literature to date. Of course, given the court’s brief history of existence, it is only now that the court has established a sufficient track record on which one could begin to theorize about patterns of behavior. Given that the ICC was specifically designed to divorce power from principle by making the notion of equality under the law a cornerstone of the court, one might expect (or perhaps hope) that politics and political power would have little influence on the process of adjudication. Yet, a growing number of critics have charged that the ICC is little more than a pawn of powerful Western nations used to forward a political agenda against African nations.28 These critics point to the fact that, to date, formal investigations and trials have only been established for cases drawn from African nations. From this perspective, power politics largely determines outcomes related to the operation of the court.

The empirical evidence presented in this book will show that both perspectives are extreme. The role of idealpolitik in the formation and design of international criminal courts is frequently overstated, as is the argument that the function of the ICC is dominated by realpolitik. Rather, the politics of international criminal courts plays out at the intersection of power and principle. Power politics play a significantly more important role in the creation and design of international criminal courts than is generally acknowledged in the literature, yet does not dominate the behavior of the ICC as some have asserted.

This book makes two principal arguments. First, it argues that the creation and design of international criminal courts are frequently as much a product of actors’ interests regarding political power and influence as they are the product of norms of justice and the power of principled ideals.29 International criminal courts have significant implications for state power, and preferences regarding institutional design may be strongly influenced by them.30 These, in turn, influence whether an actor will support or oppose the creation of a court based on a given design. Second, the book argues that power politics can influence the behavior of international criminal tribunals, even those designed to be the most insulated from them, as is the case with the ICC. For the ICC, this has less to do with direct coercion by member states than it does on the weakness of the new court and its dependence on state cooperation. This dependence prompts the Office of the Prosecutor to internalize the preferences of states—including nonmembers of the court—whose cooperation is important for the court to fulfill its mission. The result is a prosecutorial strategy that takes a more pragmatic approach even as it maintains commitment to the principle of responding to the gravest violations of international humanitarian law. This book is intended to complement the existing literature by showing the interplay between power and principle in the politics of international criminal courts.

In explicating the political dynamics in which international criminal courts exist, the book does not propose a monocausal explanation of outcomes or argue for the superiority of a particular theoretical paradigm. Rather, it employs a more eclectic analytical approach.31 This analytic eclecticism is reflected in the book’s structure, style, and method. First, the book examines three distinct facets in the process of institutionalization: formation, design, and operation. Each of these facets is unique, although there is some overlap between them. For example, support or opposition to the creation of a new court is a function of design because this enables actors to determine the relative gains and costs associated with it.32 Moreover, operation is influenced by design as well because institutional procedures are spelled out in the instruments of design. Given the high degrees of precision associated with international courts relative to other international institutions, the degree of this overlap between operation and design is likely to be more much more significant in legal institutions.33 Formation, design, and operation are each addressed independently in the book’s chapters, though these overlaps are acknowledged throughout. Thus, rather than having a single theoretical argument that is tested across a set of empirical chapters to follow, the book offers unique theoretical frameworks specific to each facet. Moreover, because each facet of institutionalization has generated its own specific literature, these are reviewed separately in each chapter rather than collectively in a single literature review chapter as is common in social science research. The second type of eclecticism reflected in the book involves epistemological style. The theoretical frameworks offered to explain outcomes all share a common emphasis on the role of power politics, but do so by combining specific elements drawn from the realist tradition in IR with other new or existing theoretical approaches.34 These include regime complex theory and two-level game frameworks, as well as a new theory of internalization applied to the calculation of egoistic institutional interests. Lastly, the book’s analytical approach is also eclectic with regard to method. Rather than employing one method of analysis, the book employs both quantitative and qualitative approaches at multiple levels of analysis. These include historical process tracing, textual analysis, nonlinear regression analysis, and event history regression analysis. Data used in these analyses are drawn from the creation of several original data sets, archival records, elite interviews, as well as an array of secondary sources.

The book is structured as follows. Chapter 1 presents a historiography of the period from 1945 to 1994 to explore the factors that affected the timing and shape of ad hoc international criminal tribunals. Much of the existing scholarship on the creation of these courts points to legal principles and norms as the primary reasons such courts came into being. In contrast to this prevailing view, this chapter shows how different elements of realpolitik motivated their creation. Once the decision to create a court was made, however, norm entrepreneurs had an opportunity to shape these institutions in ways that forwarded key principles of evolving international humanitarian law. The chapter begins by examining the creation of the International Military Tribunal (IMT) held in Nuremberg, Germany and the International Military Tribunal for the Far East (IMTFE) held in Tokyo, Japan at the close of World War II. The historical evidence makes clear that when considering options for dealing with their enemies at the end of the war, the Allied powers emphasized the role the tribunals could play in determining whether the Axis powers waged a war of aggression. Though the popular contemporary narrative regarding the IMT is that it was primarily a response to the horrors of the Holocaust and the crimes against humanity committed by the Nazis, the evidence suggests that this was not the initial rationale for creating the court. In short, the court’s initial purpose from the point of view of the Allied leadership was to prosecute the jus ad bellum (the right to war).35 Unpacking this crucial distinction between the jus ad bellum and the jus in bello (war crimes) enables one to see that the IMT was the product the intersection between realpolitik and idealpolitik because it involves legitimizing the use of force in war. Once the decision to establish the court was made, norm entrepreneurs then shaped its jurisprudence, and ultimately, its legacy.

Chapter 1 goes on to show not only how Cold War realpolitik served to impair further development of an international atrocities regime for decades but also how interests in the form of power intersected with human rights principles to shape their reemergence on the international landscape in the early 1990s. Some scholars have suggested that domestic outcry over atrocities committed in the Balkans and Rwanda prompted the UN Security Council to create the ICTY and ICTR. Yet the empirical evidence only partially validates this view. Chapter 1 suggests that for liberal democratic members of the UN Security Council that created the tribunal, creating the ad hoc courts was a way to respond to these crises in a way that involved lower cost and less political risk than more assertive policy options—particularly military intervention. For illiberal members of the Security Council, the decision to support (or simply not veto) these courts was a tactical decision rooted in a broader grand strategy predicated on forging closer relations with the United States and members of the European Community. As was the case with the IMT, once created, these ad hoc tribunals served as a vehicle for norm entrepreneurs to further develop the tribunal regime in ways consistent with evolving notions of international human rights law. By systematically analyzing the ad hoc courts from Nuremberg to The Hague, chapter 1 shows how power and principle intertwined to forge the growing ad hoc tribunal regime.

Chapter 2 examines the creation of the International Criminal Court, emphasizing the politics of institutional design. Much of the current literature on the creation of the ICC argues that support or opposition to the court can be largely explained in terms of growing support for principles of international humanitarian law. This offers a parsimonious but overly simplified account of the politics surrounding the formation and design of the ICC. In contrast, chapter 2 shows that for many states, interests regarding human rights were not necessarily their only concern during the Rome Conference. For a number of states participating in the negotiations, interests were at least partially defined in terms of power, and these strongly shaped their preferences regarding the institutional design of the ICC. These power considerations were far from marginal. In fact, they brought to bear questions regarding the architecture of international order and its institutionalized hierarchies. During the Rome Conference negotiations, a battle was waged between states seeking to maintain their relative position in the global hierarchy and those attempting to restructure that hierarchy in part by creating a specific type of international criminal court. This struggle was waged by several of the world’s most powerful states and a coalition of “dissatisfied powers” engaged in a broader struggle to close the gap between the privileged and the marginalized in international society.

Chapter 2 explicates these dynamics by integrating two different strands of theoretical research. It combines insights from research that illustrate how power is vested in the creation and design of international institutions, with insights from the literature on regime complexes.36 Synthesizing these frameworks shows how state power can be affected by relationships between institutions. This new theoretical framework is then used to explain state interests regarding a subset of Rome Conference participants and why the issue of Security Council control was so central to the negotiations regarding the design of the ICC. This political struggle centered on the question of whether the ICC would be nested within the UN/UNSC or would be designed independent of it. Using a combination of quantitative and qualitative methods of analysis, the chapter explicates the process of institutional design. This includes the PrepCom meetings (1996–98), the Rome Conference (1998), and the Kampala Review Conference (2010).

Although the empirical evidence presented in chapter 2 supports the hypotheses regarding the role of interests defined in terms of power in shaping the design of the court and who ultimately supported or opposed it, it also reveals several key outliers whose behavior seems at odds with what the structurally based theory predicted. Why was Guatemala the lone defector among the dissatisfied powers? Moreover, why did Britain and France both defect from the P5 consensus that sought a court largely controlled by the Security Council? Chapter 3 draws on Robert Putnam’s two-level game framework to generate expectations regarding state preferences for each of the outliers.37

Scholars have suggested that domestic politics played an important role in explaining the shift in the British position vis-à-vis the Rome Statute and argue that this was a product of changing British values.38 From this perspective, the rise of New Labour’s “ethical foreign policy” in 1997 signaled a responsiveness to changing public attitudes in Britain that increasingly value humanitarian principles in the determination of foreign policy interests. The evidence presented in chapter 3 shows that this was not necessarily the case. It explains the British shift as a function of New Labour’s electoral tactics created as part of a broad strategy to unseat the Conservative government and assume control over the government. Moreover, the evidence presented in chapter 3 shows that this use of principled rhetoric did not signal a fundamental shift in British attitudes, but rather, was a relatively short-term political tactic that was later discarded by those who employed it during the 1997 election. Chapter 3 goes on to explain how the change in the British position altered France’s win set with regards to the Rome Statute. France was among the most ardent supporters of a weaker ICC with extremely limited powers to act independently. Like the British, French design preferences regarding the ICC were influenced by interests defined in terms of power, but at multiple levels. For the French, this was not a product of domestic politics, but rather, intra–European Union (EU) political interests. As soon as Britain changed positions, France faced the prospect of emerging from the conference as the lone holdout against the Rome Statute design among EU nations. Yet, even late in the game France was reluctant to budge. Ultimately, eleventh-hour design concessions offered by the Like-Minded Group (LMG) served to bridge the gap with French preferences regarding the statute.

Unlike the cases of Britain and France, Guatemala’s behavior regarding the design of the ICC has not garnered scholarly attention. Instead, the literature largely focuses on the Like-Minded Group, reflecting perhaps an assumption among scholars that this group represented largely homogeneous interests regarding institutional design. Like the other two outliers examined here, domestic politics are equally important to explain Guatemala’s behavior regarding the ICC. In this case, reluctance to join the LMG in favor of a strong and independent court was a product of individual and party survival. The chapter explores the history of crimes committed during the reign of Efraín Ríos Montt and explains how his vulnerability to international prosecution pushed his Frente Republicano Guatemalteco party and their political allies to oppose the ICC. Once domestic political conditions changed in Guatemala, the government changed its position and has now joined the court.39

Chapter 4 goes on to show how the intersection of power and principle affects the operation of the International Criminal Court. Why does the ICC pursue some cases but not others? Moreover, why does it move the process of adjudication more rapidly for some situations and more slowly for others? The Office of the Prosecutor maintains that prosecutorial choices are made solely in accordance with accepted norms of jurisprudence.40 Chief Prosecutor Fatou Bensouda stated emphatically that “we are a new tool, a judicial tool, not a tool in the hands of politicians who think they can decide when to plug or unplug us.”41 A growing number of critics have argued that the court is little more than a tool of powerful Western states utilized primarily to forward an anti-Africa agenda.42 Is prosecutorial strategy driven primarily by issues of jurisprudence or politics? Though legal factors alone cannot account for the many inconsistencies evident on the court’s docket, the empirical evidence does not support the notion that the ICC is the victim of “institutional capture” by powerful states.43 Chapter 4 forwards a theory of prosecutorial strategy that explains why egoistic institutional interests may internalize the preferences of external actors. In particular, this theoretical framework provides a rationale for why the strategic interests of three of the most powerful nonmember states may be internalized by the OTP. Using a mixed-methods approach that draws on an original data set of legal and political variables, Chapter 4 shows how prosecutorial strategy emerges from the intersection of principle, power, and pragmatism. While international legal principles press the OTP to place greater emphasis on situations deemed to be the most grave, institutional pragmatism prompts the court to move much more cautiously in cases involving the strategic interests of three important nonmember states—the United States, Russia, and China.

At the time he took office, the chief prosecutor considered support from the permanent members of the UN Security Council to be “crucial” to its long-term mission.44 The Security Council solely possesses the authority to sanction coercive military intervention to intervene in situations where grave violations of international humanitarian law are taking place. The Security Council is also the only body with the power to grant the ICC jurisdiction over situations involving the actions of nonmember states. As such, it alone holds the key to extending the jurisdictional reach of the court where doing so is necessary if perpetrators of mass atrocities are to be held accountable for their crimes. Moreover, the ability of the ICC to respond to humanitarian crises would be severely hampered should the permanent members of the Security Council seek to actively obstruct the court. Two permanent members of the Security Council, Britain and France, are members of the ICC and have offered consistent support to the court. With their support already in hand, it is rational for the OTP to pursue an institutional course aimed partially at forging better relations with the three remaining permanent members of the Security Council that are not members of the court: the United States, Russia, and China. Thus, it is in the egoistic institutional interests of the ICC to carefully consider the interests and potential reaction of these three countries as it considers is prosecutorial strategy. In other words, it is rational to expect that these interests may be internalized in the process of defining the institutional interests of the ICC. This internalization does not dictate that the prosecutorial strategy of the OTP is primarily driven by deference to American, Russian, or Chinese interests. Rather, this chapter suggests that these internalized interests may serve as a significant intervening variable in the process of adjudication. The findings presented in chapter 4 have significant normative implications. Although idealists are reluctant to sacrifice principle in the face of power, the realization of the court’s important long-term goals relies on integrating power and principle through pragmatism.

The concluding chapter provides a brief overview of the key findings presented in the book, highlighting the argument that beneath the discourse regarding rights and justice that surround international criminal courts is a complex system of global power politics. As shown in the chapters that precede it, realpolitik and idealpolitik intertwine to shape the creation, design, and operation of international criminal courts. In addition to providing a brief summary of the book’s major findings and their significance to scholarship on international criminal courts and international politics more generally, the concluding chapter returns to a basic question raised throughout the book: Does the creation of the ICC signal a transformation of international society? Proponents of the ICC have suggested that the adoption of the Rome Statute signaled a revolutionary shift in world order away from the realpolitik of the Westphalian system toward a more Kantian model, one based on core principles and the rule of law. A better understanding the role that power politics has played in the development of the atrocities regime prompts a more measured assessment of the impact international criminal courts have had on world order.

Do international criminal courts deter the commission of atrocities? Though it is certainly difficult to assess deterrence in any context, the anecdotal evidence is not compelling. The deterrent effect of potential tribunal action has done little to stem the commission of atrocities in places such as North Korea, Syria, Mali, and the Central African Republic. Moreover, the recurring violence in Mali and the Central African Republic even after the ICC has begun adjudicating those situations suggests that deterrence is elusive. In spite of that, the book does not suggest that international criminal courts are simply tools of powerful states as some critics of the ICC have argued. Nor does it suggest that international criminal courts will not contribute to global peace and the protection of human rights. Rather, international justice alone is not sufficient to realize these lofty goals—it requires the support of powerful states. Thus, principles of justice may need to heed the realities of international power politics by adopting a more pragmatic approach. International criminal courts have facilitated the articulation and diffusion of norms of human rights and individual accountability for conduct during conflict, both domestic and international. But the contemporary international order is based on another core principle: great power prerogative and special responsibilities.45 Rather than attempt to supplant this principle of international order with one based on equality under the law, the ICC may find it necessary to accept some degree of great power exceptionalism in exchange for great power support so essential to a functioning legal institution. It seems that the OTP already has adopted this stance de facto, but is certainly not inclined to acknowledge it publicly. Although this has generated some criticism among human rights advocates, this course may be the most appropriate if international justice is to contribute to global peace and stability in the long run. Already, the United States has softened its stance against the ICC, and it is not inconceivable that it might someday join the court. China and Russia may be more reluctant partners, but they too have shown a more positive view so long as the court action conforms to current norms regarding Security Council control over issues of international peace. In short, the struggle between power and principle need not be decided wholly in favor of one over the other.






 



Chapter 1

POWER AND PRINCIPLE FROM NUREMBERG TO THE HAGUE


That four great nations, flushed with victory and stung with injury stay the hand of vengeance and voluntarily submit their captive enemies to the judgment of the law is one of the most significant tributes that Power has ever paid to Reason.

—ROBERT H. JACKSON

On August 8, 1945, the governments of the United States, France, Britain, and the Soviet Union signed the London Charter, which established the International Military Tribunal (IMT) to prosecute major war criminals of the Axis powers in Europe.1 Many scholars point to the Nuremberg tribunal as the cornerstone of the contemporary atrocities regime.2 In Gary Bass’s words, “Nuremberg remains legalism’s greatest moment of glory.”3 Finally, perpetrators of atrocities would answer for their crimes while being afforded the due process rights and protections consistent with contemporary Western jurisprudence.4 Justice Robert Jackson described the scene in the courtroom: “In the prisoners’ dock sit twenty-odd broken men. Reproached by the humiliation of those they have led almost as bitterly as by the desolation of those they have attacked, their personal capacity for evil is forever past. It is hard now to perceive in these men as captives the power by which as Nazi leaders they once dominated much of the world and terrified most of it.”5

This event would prove not to be an isolated one in the history of mankind, but rather a seminal moment in a more expansive process of justice and accountability. In 1993, another international criminal tribunal was established to prosecute perpetrators of atrocities in the former Yugoslavia, followed shortly thereafter by another tribunal for Rwanda in 1994. In 1998, the jurisdiction of the International Criminal Tribunal for the Former Yugoslavia (ICTY) was expanded to include investigation and prosecution of acts stemming from the conflict in Kosovo. The rise of international criminal tribunals was hailed by human rights activists, and scholars have pointed to their existence as evidence of the growing power of human rights principles and norms.6 Before 1945, the dominant practice in the application of international law on matters relating to human rights was deference to the notion of domestic jurisdiction.7 It now appeared that despots could no longer hide behind the shelter of state sovereignty.

A conventional wisdom has emerged in the existing literature on international criminal tribunals that explains their development in terms of principled politics and political activism. For example, Bass argues that “it is only liberal states, with legalist beliefs, that support bona fide war crimes tribunals.”8 Much of the extant scholarship concurs with this assessment. The basic causal logic revolves around the role of evolving human rights ideas and norms, facilitated by norm entrepreneurs such as Henry Stimson, Robert Jackson, Telford Taylor, and Benjamin Ferencz, just to name a few.9 Norm entrepreneurs were the architects that oversaw the codification and expansion of international humanitarian law through such instruments as the Nuremberg Principles, the UN Genocide Convention, and the Universal Declaration of Human Rights following World War II. Among these, the Nuremberg trials established precedent for holding individuals—rather than states—accountable for gross human-rights violations.

As outlined in the introduction, several scholars have characterized the process of legal and institutional development using the metaphor of a river (or stream) of justice. For example, Benjamin Schiff writes, “The international justice river arose in the mists of time from divine and international law sources. As it grew and its current accelerated, legal engineers shaped its flow, and advocates broadened its appeal.”10 Similarly, Kathryn Sikkink conceptualizes the confluence of several streams of justice, including those related to the Nuremberg trials and to the rising prevalence of domestic trials for prosecuting gross human-rights violations: “Underneath these two streams of prosecutions, states and non-state actors worked to build a strong streambed of international human rights law and international humanitarian law that fortified the legal underpinnings of the cascade.”11 This, then, forms the basis of what she terms the “justice cascade,” which she defines as “a shift in the legitimacy of the norm of individual criminal accountability for human rights violations and an increase in the criminal prosecutions on behalf of that norm. The term captures how the idea started as a small stream, but later caught on suddenly, sweeping along many actors in its wake.”12

Using this metaphor of a growing “river of justice” brings into sharp relief the linkages that exist between the Nuremberg trials and subsequent legal institutions. This framework not only forwards a causal logic—one that explains subsequent developments in terms of a linked process of legal development—but also an evolutionary logic.13 In this sense, subsequent forms of international criminal tribunals represent some form of advancement (i.e., improvement) from prior forms in the process of realizing a stronger “justice.” Thus, the ad hoc international criminal tribunals established for the former Yugoslavia and Rwanda, although based on precedent set at Nuremberg, sought to move beyond the “victor’s justice” that some thought characterized the trials following World War II. In terms of evolution, many proponents of international criminal tribunals saw the International Criminal Court (ICC) as the realization of a more perfect legal institution, in that it moved beyond deference to Westphalian sovereignty and inherent differentials in power in the Westphalian system of world order. For them, “The International Criminal Court is a milestone in the ongoing transition towards an international legal order that is less based on state sovereignty and more oriented towards the protection of all citizens of the world from abuse of power.”14

Although the development of the contemporary human-rights regime and its impact on international criminal tribunals is well documented in the existing literature, explanations that emphasize the role of principled norms leave important questions unanswered. Many scholars have pointed out that the growth and development of the atrocities regime was stunted during the Cold War, yet few have rigorously addressed this period of institutional stagnation. All too often, scholars whose narrative emphasizes the growing “river of justice” pass over the Cold War in an extremely abrupt fashion. Frequently, this is done in as little as one or two sentences.15 Since the Cold War superpowers were the ones who initially established the IMT, what aspects of the Cold War prompted them to oppose further development of the regime? Presumably, scholars emphasizing the role of liberal principles might point to the intransigence of illiberal states reluctant to institutionalize norms that they do not practice. From this point of view, the Soviet Union, which holds veto power as a permanent member of the UN Security Council (UNSC), is the likely obstacle to the creation of an international criminal court that is an official organ of the United Nations (UN). However, if principles and norms were determinative, why did the liberal democracies fail to move ahead with the creation of a treaty-based court as was the case with the ICC? If proponents of liberal norms indeed seek to lock in such commitments, why not create a court with jurisdiction over states in the Western sphere? Additional questions emerge regarding the creation of the ad hoc tribunals in the 1990s. The creation of these ad hoc UN tribunals is often attributed to the end of the Cold War and the pressure applied to liberal democratic states by civil society actors to respond to human rights crises in places such as Somalia, the Balkans, and Rwanda.16 Yet, the tribunals were a product of Security Council action, and not all permanent members can be classified as liberal democracies. Why did Russia and China support the creation of the tribunals? Theories based on liberal principles alone have difficulty accounting for these outcomes because important elements are missing from such accounts.

This chapter focuses on the role of power to fill these gaps emanating from constructivist-oriented approaches that emphasize the role of norms and norm entrepreneurs.17 Realist scholars of international relations (IR) have argued that states maintain a stable hierarchy of interests in which the accumulation of power is afforded the highest priority. This strong distinction between “high politics” and “low politics” arises because the ability of states to survive in an anarchic international system is directly related to their relative power.18 This is not to suggest that states may not seek to attain ideological or ethical objectives, such as the protection of human rights. Rather, it suggests that when pursuit of ideals runs contrary to the pursuit of power, states will choose the latter. Moreover, states may aspire to achieve moral aims, but all require power to realize them.

This chapter explores how interests defined in terms of power intersect with norm development in determining the timing and shape of the emerging tribunal regime. Although the effect of power appears frequently in the expansive literature on international criminal courts, it is often underspecified and/or applied to very specific outcomes or issues. Moreover, the grand narrative in much of the extant literature typically characterizes realpolitik as the source of intermittent obstacles to the development and application of law rather than a fundamental factor shaping state interests and behavior. This chapter argues that elements of realpolitik provided opportunities for norm entrepreneurs to forward a principled agenda in designing international criminal tribunals. Interests defined in terms of power were an important factor at several key stages of regime development. This chapter reminds us what the original motivations behind tribunal justice actually were and how this narrative changed over time. The historical record shows that the initial motivations to create an international tribunal were based primarily on a desire to adjudicate the legitimacy of the war (jus ad bellum) rather than the specific war crimes committed during the conflict (jus in bello). Once the decision to establish a tribunal was made, however, the design of the court and its jurisprudence were put in the hands of those who could promote a basis for the court more firmly grounded in international humanitarian law.

This chapter also explicates how Cold War realpolitik served to stymie institutional development for decades, even as atrocities were well documented and the global movement for human rights remained very active. The point made is that powerful states, whether liberal democratic or not, would not support the creation of a tribunal that impaired their ability to conduct the Cold War on their terms. Moreover, this chapter explains how strategic interests shaped the timing of the emergence of the ad hoc tribunals in the 1990s. Human tragedy and public outcry in liberal societies may partially explain the pressure for powerful countries to respond, but it does not account for the specific choice of response (i.e., international tribunals). For liberal democratic members of the UN Security Council, the choice to create international courts was less a function of principled ethics than it was a means to deflect public pressure to act in locations with little strategic value. For the illiberal members of the Security Council, support for the creation of the ad hoc tribunals was a product of diffuse reciprocity.19 Russia and China both sought to use support for tribunals strategically as a means to advance a broader grand strategy of engagement with the liberal West.

Drawing on the historical evidence from the origins of the Nuremberg tribunal through the creation of the ad hoc international criminal tribunals established for the former Yugoslavia and Rwanda, this chapter presents a very different narrative from the one that dominates the literature. It is one where the process of institutionalization is shaped by the intersection of interests defined in terms of power with principles of human rights. Rather than the product of the inevitable momentum of a “river of justice” or a “justice cascade,” realpolitik provided the opportunities norm entrepreneurs needed to build a more principle-based legal regime.


The Postwar Tribunals

The International Military Tribunal at Nuremberg is often cited as a cornerstone of international humanitarian law. Through the IMT, norms regarding treatment of civilians during conflict were more precisely defined, and the accused were held individually accountable for violation of these principles. Among the crimes prosecuted at Nuremberg, those pertaining to genocide tend to dominate public perception of the court’s historical legacy.20 Yet, as Bass has argued, “One of the great ironies of Nuremberg’s legacy is that the tribunal is remembered as a product of Allied horror at the Holocaust, when in fact America and Britain, the liberal countries that played major roles in deciding what Nuremberg would be, actually focused far more on the criminality of Nazi aggression than on the Holocaust.”21 Understanding this irony requires that we unpack the politics that surrounded the origins of the IMT and the role that power played in the development of international humanitarian law.

How did power shape the pursuit of justice at Nuremberg after World War II? First and foremost, realpolitik determined whether a court would be created at all, and subsequently, who would face trial. Military leadership on both sides of the war recognized that whether you would stand trial was entirely dependent on your relative power at the conclusion of the war. Those lacking power—the defeated forces—must face judgment by those holding power—the victorious. Hermann Goering, the highest-ranking Nazi prosecuted during the Nuremberg trials, pointed out that “the victor will always be the judge, and the vanquished the accused.”22 On the American side, General Curtis LeMay famously remarked, “I suppose if I had lost the war, I would have been tried as a war criminal. Fortunately, we were on the winning side.”23 It was the Allied leadership that would determine the type of justice their defeated foes would face. In other words, justice was first and foremost a function of power.

Leaders of the Allied powers met several times in the latter stages of World War II to discuss an endgame strategy for the war and the postwar international order.24 An important part of these discussions involved the question of what to do about their defeated enemies at the conclusion of the war. Initially, discussions reflected a notion of justice in terms of “eye-for-an-eye” retribution against the defeated Axis powers.25 Still in the heat of battle, conversations about the Axis powers tended to be more about victory and vengeance rather than justice in the way that term is used in contemporary international humanitarian law. At the conclusion of the Moscow Conference in November 1943, participants drafted the Moscow Declaration, which stated that the Nazis would be “judged and punished” for their actions during the war. However, the form and process of judgment and punishment remained ambiguous.26 A similar statement was issued by FDR, Churchill, and Chiang Kai-shek in what became known at the Potsdam Declaration, issued in July 1945. In the Potsdam Declaration, Allied leaders promised the Japanese that “stern justice shall be meted out to all war criminals.”

While there was consensus among the Allied leaders that the Nazis should face judgment for their actions, there were differing views on the purpose of justice as well as what role a court should play in the process of producing justice. At the subsequent meeting held in Tehran from November 28 through December 1, 1943, Stalin argued that justice should take the form of mass executions from which few should be spared. Stalin’s proposal would entail the execution of 50,000 to 100,000 Germans.27 Though taken aback by the severity of Soviet sentiment, both FDR and Churchill were subject to public demands that defined justice along similar lines. As noted by Gary Bass, calls for justice largely came in the form of a hue and cry for revenge “of the swift and certain kind.”28 In Britain, public opinion polls showed that a majority of respondents preferred execution of Nazi leadership, reflecting that Britons showed a far greater interest in punishment than due process.29 Neither the British nor the Soviets initially showed much interest in pursuing formal trials. Ultimately, it was U.S. president Franklin Delano Roosevelt who saw the appeal of creating a court and who convinced British prime minister Winston Churchill and Soviet Union leader Joseph Stalin to support the idea.

Particularly for the Americans and the Soviets, the appeal of creating a court was rooted in a desire to hold the Nazis accountable for the war itself. For FDR, this view was documented in a correspondence to Secretary of State Edward Stettinius, in which FDR expressed his desire to put the Nazis on trial for waging war.30 In the letter, Roosevelt made no mention of the Holocaust, crimes against humanity, or war crimes. “Waging war” in the context of the laws of war involves aggression, and the interest in trying the Nazis for waging a war of aggression was also central to FDR’s successor, Harry Truman, who was president at the time the IMT was established. At the conclusion of the Nuremberg trials, Truman remarked that the IMT succeeded in placing “international law on the side of peace as against aggressive war.”31 The American emphasis on the crime of aggression as a principal motivation for creating the court was further supported by Allied observers. The British prosecutor at Nuremberg observed that “the Americans are primarily concerned with establishing that the prisoners conspired together to wage a war of aggression—a very vital part of the case.”32 This emphasis on aggression also resonated with the Soviets, whose views were influenced by Aron Trainin, the Soviets’ chief international law expert. In his 1944 book, The Criminal Responsibility of the Hitlerites, Trainin argued that the gravest offense of Nazi Germany was committing a fundamental “crime against peace” by waging a war of aggression.33 Moreover, the Soviets were on record in their criticism that the League of Nations did not go far enough in condemning and criminalizing “aggressive war.”34 Trainin’s work was circulated among the British before the London Conference, and D. Maxwell Fife, head of the British delegation, “reportedly declared it ‘a godsend’ for clarifying the important issues of the day.”35 Ultimately, it was this notion of aggression as a “crime against peace” that found its place among the crimes tried under the London Charter.

Why was aggression the primary concern of the Allied leaders with respect to postwar justice? The laws of war are constituted by two distinct dimensions: the jus ad bellum and the jus in bello. The former term refers to acceptable justifications for the use of armed force (i.e., distinguishing between “just” and “unjust” wars), whereas the latter term refers to conduct during conflict (i.e., war crimes).36 Summarizing this crucial distinction, Michael Walzer notes, “War is always judged twice, first with reference to the reasons states have for fighting, secondly with reference to the means they adopt.”37 The initial basis for the criminal proceedings at Nuremberg hinged on questions of the jus ad bellum, even as specific charges of war crimes by individuals were adjudicated in the proceedings. For the Allies, a primary political goal of the Nuremberg trials was to establish the legal and moral culpability of the Nazi regime in waging a war of aggression. By establishing culpability on the part of the conquered, the Allies would be able to legitimize not only their participation in the war but also their execution of it. This notion of absolution of violations of the jus in bello as a function of whether participants waged a “just” war is commonplace in the historical record of conflict and war.38 For example, Clausewitz, in his famous treatise on war, suggested that it is the aggressor that bears responsibility for the consequences of the fighting he initiates.39 This does not mean that Allied leaders were concerned that they might somehow face prosecution for their actions taken during the war. After all, this process was consciously designed to be victor’s justice. Rather, the quest for legitimacy appeared to be rooted more in an interest to gain soft power during a period of global transformation where international order was being reconstituted.40

This desire to legitimize their own actions during the war was manifest in a meeting of the Allied Chief Prosecutors for the Nuremberg Tribunal held in November 1945, eleven days before the start of the trials. At that meeting, a “gentlemen’s agreement” was reached to maintain a united front among the prosecution teams and to prevent the tribunal from being utilized as a forum for discussion of potential Allied breaches of international law.41 It was also agreed that each would draft and circulate a memorandum identifying their country’s wartime transgressions so that preparations could be made to keep these from becoming tools for the defense.42 The British memorandum suggested that the German defense team might raise the issue of “so-called British imperialism” conducted before World War II.43 The Soviets delivered a list of topics they wished to keep out of the tribunal proceedings, including questions about the Soviet-German Non-Aggression Pact of 1939, Soviet-Polish relations, and “the Baltic question.”44 For the Americans, the firebombing of German cities and the nuclear destruction of Hiroshima and Nagasaki were sensitive issues. Truman wrestled with the weighty issues of what should be done in the interest of securing military victory and protecting the lives of American servicemen when he made the decision to use atomic weapons against the Japanese. Indeed, he suggested that the use of atomic weapons “is far worse than gas and biological warfare because it affects the civilian populations and murders them by wholesale.”45 Documentary evidence suggests that his decision to drop the bomb was based substantially on the notion that the Japanese had brought the horrors of war unto themselves by waging a war of aggression. In a letter to Samuel Cavert, Truman writes, “Nobody is more disturbed over the use of Atomic bombs than I am but I was greatly disturbed over the unwarranted attack by the Japanese on Pearl Harbor and their murder of our prisoners of war.”46 Prosecutors agreed before the trials that these sensitive issues would be kept out of the proceedings and were largely successful in doing so.

Some may question whether seeking legitimacy is consistent with a realist explanation, one that emphasizes interests defined in terms of power. After all, realpolitik is in large part based on the notion that “might makes right.” It could be argued that the desire to legitimize their actions during the war implies that there was an underlying normative order for the use of force. Such normative principles might be seen as a means to moderate the effects of power. In this case, however, Allied concern over legitimacy did not seem to have any such moderating effect on the use of force. Civilians in Germany and Japan were not spared from acts now widely considered to be barbarous—the purposeful targeting of the civilian population and the application of weapons of mass destruction. Instead, it is more likely that Allied pursuit of legitimacy reflected interests to develop their soft power.47 Because realism is commonly characterized in terms of an emphasis on hard power, this pursuit of legitimacy may seem more consistent with a constructivist rather than a realist perspective. However, classical realist scholars argued forcefully that the “power over opinion” is an essential element of politics. In fact, E. H. Carr, one of the fathers of classical realist thought, argued that “power over opinion is therefore not less essential for political purposes than military or economic power, and has always been closely associated with them.”48

Transcripts of the wartime conferences make it clear that for the Soviets the appeal of creating a tribunal was primarily rooted in their interest to generate propaganda rather than justice. Jackson noted that the Soviets viewed the court as “one of the organs of government power, a weapon in the hands of the ruling class for the purpose of safeguarding its interests.”49 Similarly, historian Francine Hirsch writes, “The Soviets … agreed to participate in an international tribunal of major Nazi leaders … for the sake of catharsis, and with the faith that a public trial and conviction of the ‘Hitlerites’ would serve positive political goals—demonstrating the evils of fascism and the valor of the peace-loving Soviet people.”50 However, the Soviets were not alone in the view that international legal mechanisms offered an opportunity for advancing their political agendas.51 For the Americans, it was the court’s design and jurisprudence that had significant implications for soft power. This process was strongly influenced by the particular views of several key individuals.

U.S. Secretary of War Henry Stimson was among the first advocates of shaping the process of postwar justice to conform to American interests in generating soft power. In discussions with FDR about the design of the Nuremberg tribunal, it was Stimson who successful argued for adjudication and due process over those who sought summary executions of Nazi leadership.52 Although FDR was initially torn between the “rough justice” advocated by his fellow Allied leaders and Stimson’s more legalistic approach to dealing with the Nazis, Stimson’s views were more congruent with those of FDR’s successor, Harry Truman. Truman was a man for whom the cultivation of soft power was integral to his foreign policy. This view was most evident in his articulation of the Truman Doctrine, which would define the Cold War as an epic struggle between “free peoples” and “totalitarian regimes.”53 Truman was also a man with strong personal convictions about due process in law.54 In the case of the Nuremberg tribunal, the jurisprudence employed in the proceedings mattered a great deal in terms of setting precedent—both in a strictly legal sense and in terms of influencing subsequent discourse. Drawing on basic premises of due process as practiced in the American judiciary, Stimson’s insistence that the war crimes trials conform to the domestic standard of jurisprudence introduced the principle of justice as fairness in an environment that was largely dominated by notions of justice as terms of power. In selecting Justice Robert Jackson to serve as the chief U.S. prosecutor for the Nuremberg tribunals on May 2, 1945, Truman ensured that this view would have influence both on the design of the court and its legal process of adjudication. Like Truman, Jackson held strong convictions about procedural fairness, and he believed that due process was essential to protect the public from government overreach. In an address to the American Society of International Law, Jackson declared, “The ultimate principle is that you must put no man on trial under the form of judicial proceedings if you are not willing to see him freed if not proved guilty. If you are determined to execute a man in any case, there is no occasion for a trial. The world yields no respect to courts that are merely organized to convict.”55

Although the London Charter left specific procedural issues to the discretion of the tribunal, Article 16 expressly stipulated that the court provide a “fair trial for defendants.”56 The charter identified several rights to be afforded to the accused: (a) the right to a detailed specification of the charges being brought against him, translated into his native language; (b) the right to provide explanatory testimony during any preliminary examination or during the trial; (c) the right to have court proceedings conducted in or translated into his native language; (d) the right to conduct his own defense or to have the assistance of counsel; and (e) the right to present evidence in his defense, and to cross-examine witnesses testifying against him. These rights were to be showcased for international consumption. Each of the Allied countries invited a substantial number of journalists, photographers, filmmakers, writers, artists, and political cartoonists to bring the trials to the widest international audience in addition to the population back home. This was also true of the proceedings in Tokyo that would follow, which some likened to a show trial.57 As described by a correspondent for Time magazine, the Tokyo tribunal “looked … like a third-string road company of the Nuremberg show.”58 These arrangements indicate that the Allied powers recognized the trials as political events with significant consequences for international relations in the emerging postwar order.59

These basic characteristics and causal patterns were also evident in the Tokyo trials, which began on May 3, 1946. Over a period of two and one-half years, the International Military Tribunal for the Far East (IMTFE) prosecuted twenty-eight defendants who held the highest government and military positions in Japan from 1928 to 1945. As was the case with Nuremberg, power shaped the origins of the court. Like its immediate predecessor in Germany, the IMTFE was an instrument of victors’ justice. The tribunal was established by the victorious powers, and only crimes committed by the defeated would be adjudicated during the proceedings. The IMTFE was established through the Tokyo Charter, drafted under the direction of the supreme commander of the Allied powers (SCAP), General Douglas MacArthur. Under the charter, the SCAP was granted the sole power to appoint the members of the tribunal, including the president, and to determine its basic structure and rules.60 Moreover, although the membership in the tribunal was broader than was the case at Nuremberg, encompassing a number of Asian and South Asian countries who fought against the Japanese, the proceedings were largely under the control of the Americans.61

As was the case with Nuremberg, prosecuting the crime of aggression was the principle motivation for the Americans’ interest in forming the tribunal. In his Proclamation by the Supreme Commander for the Allied Powers, issued on January 19, 1946, General MacArthur opened with the following statement: “Whereas, the United States and the Nations allied therewith in opposing the illegal wars of aggression of the Axis Nations, have from time to time made declarations of their intentions that war criminals should be brought to justice.”62 This statement not only seems to equate the notion of “war criminal” in relation to the crime of aggression, but its prominence at the opening of MacArthur’s proclamation suggests the importance placed on aggression as the primary motivating factor for the IMTFE. As noted by one of the tribunal’s judges, the object of America’s interest in creating the Tokyo tribunal “was not the atrocities which occurred during the war, but the original attack on Pearl Harbor alone.”63 This was most certainly the case for General MacArthur and Chief Prosecutor Joseph Keenan, both of whom initially desired to limit the charges filed against the Japanese to this one offense. Keenan explained, “It was our purpose in the beginning to base the prosecution solely on the Pearl Harbor episode and the events immediately contributing thereto. We concluded, and I think correctly so, that it would be necessary at some stage of the trial to develop fully the entire Japanese plan for military aggression, for only by a correct analysis of its origin and purposes could the Japanese situation be pictured in its true light.”64 For the Americans, the attack on Pearl Harbor represented aggression in its purest form.

The relative importance of the crime of aggression is also evidenced by the tiered nature in which the crimes covered under the Tokyo Charter were prosecuted. Under Article 5 of the Charter, “crimes against peace” (aggression) were listed as a “class A” offense, whereas “war crimes” and “crimes against humanity” were listed as “class B” and “C” offenses, respectively. Not only did the order suggest a hierarchy, but so too did the manner in which these were adjudicated. Defendants charged with aggression were tried at the central venue in Tokyo, whereas those charged of class B and C offenses were tried in the locales where the crimes were committed.65 This would suggest an effort to make the crime of aggression even more central to the tribunal, if that was indeed possible, than was the case for the Nuremberg court. Anticipating a potential attempt by the defense to challenge the notion that aggression constituted an accepted principle under international law, Chief Prosecutor Keenan argued in his opening remarks that “the question of aggressive war has been considered by so many nations and deliberately outlawed by them that their unanimous verdict rises to the dignity of a general principle of international law.”66

As was the case at Nuremberg, justifying its participation in the war by prosecuting the crime of aggression also served to justify its behavior during the war. Anticipating potential backlash against its use of the atomic bomb, “the Allies felt in need of vindication, not only for the justness of their cause in the war, but also a vindication of their conduct of the war.”67 Like the IMT at Nuremberg, the dropping of atomic weapons on Hiroshima and Nagasaki were kept out of the proceedings altogether. The IMTFE judges ruled that evidence regarding the use of atomic weapons was inadmissible, arguing that “if a means is justified by an end, the use of the atomic bomb was justified.”68

Interests defined in terms of soft power figured prominently for the IMTFE as they had for the Nuremberg tribunal. For the Americans, soft power was not just tied to the issue of aggression, but also to the structure of the court and its jurisprudence. This interest regarding soft power manifests itself in several forms during the Tokyo proceedings. First, it was reflected in the decision to design a more diverse court, both in terms of its membership and the national origins of its judges. In addition to the four powers represented at Nuremberg, judges at the IMTFE came from Australia, Canada, China, India, the Netherlands, New Zealand, and the Philippines. Second, interests defined in terms of soft power were reflected in American concerns regarding due process rights for the accused. As was the case with the Nuremberg tribunal, due process rights were considered essential for the Japanese and the international community to view the trials as just. Although the proceedings of the IMTFE have received substantial criticism in the more recent scholarly literature, many scholars have pointed out that “by comparison to prevailing standards at the time, the procedure at both Nuremberg and Tokyo Tribunals was notably cognizant of the rights of the accused.”69 Section III, Article 9 of the Tokyo Charter specifies numerous rights afforded to the accused, including those pertaining to the process of indictment, language used in the proceedings, counsel for the accused, evidence, and trial motions.70 Charges brought against defendants were drafted in their native tongue, and the trial proceedings were contemporaneously translated for them and the rest of their defense team. Defendants were allowed to choose their own defense counsel, participate in their defense strategy, call their own witnesses, and cross-examine prosecutions witnesses. Lastly, defendants had the right to appeal tribunal verdicts to the supreme commander of Allied powers.71

Consideration of soft power and its role in American postwar foreign policy were also reflected in the choices made regarding who would stand trial. Specifically, this involved the decision to exempt Emperor Hirohito from culpability and prosecution. At the close of the war, MacArthur had originally stated that Japan’s punishment would be “long and bitter” and that it would never again be a world power.72 However, as concern over the emerging Communist threat increased among U.S. policymakers, American views shifted. The American foreign policy priority became one that sought to stabilize Japan both politically and economically. General MacArthur would later take credit for the decision to exclude the Japanese emperor based on a strategic assessment of America’s interests in postwar Japan. He stated, “I believed that if the emperor was indicted, and perhaps hanged, as a war criminal, military government would have to be instituted throughout all Japan, and guerrilla warfare would probably break out.”73 Although calls for Hirohito’s indictment as a war criminal were heard across the Allied nations at the end of the war, ultimately, the American position ruled the day. By the start of the trials in 1946, all eleven of the Allied nations had agreed to exempt the emperor from tribunal prosecution.74 As noted by Richard Minear, “the decision to exclude the emperor was a political decision, not a decision based upon the merits of the case.”75 In this case, the decision involved strategic interests and the need to cultivate soft power in order to facilitate stability in Japan.

The empirical evidence from both the Nuremberg and the Tokyo tribunals makes clear that power was instrumental to the creation of the courts. Power largely determined whether the courts would be created in the first place, who would pass judgment on whom, and the manner in which justice would be established. However, the evidence also shows how principles are woven within the process of realpolitik. In addition to shaping decisions regarding the form and function of the court, the proceedings themselves provided a venue for norm entrepreneurs to shape the legacy of the Nuremberg tribunal. Once the decision to establish a court was made, the discourse began to shift from one based solely on the issue of “just” versus “unjust” wars to one based on the actions during conflict and the rights to be afforded to defendants in the legal process.

Although the Holocaust was not the primary impetus for the creation of the IMT at Nuremberg, it later emerged as the central focus of the proceedings once they were initiated and ultimately served to shape its historical legacy. In particular, it was the American and British prosecutors that brought extensive evidence of the Holocaust to bear on the proceedings, and this evidence was “overwhelming and horrifying.”76 Indeed, though the media had been providing information about the Nazi program to exterminate European Jewry for years, the evidence provided during the Nuremberg trials provided a stark look at what many had failed to see. Even Telford Taylor, U.S. chief counsel for war crimes, remarked, “But like so many others, I remained ignorant of the mass extermination camps in Poland, and the full scope of the Holocaust did not dawn on me until several months later, at Nuremberg.”77 The human impact of the testimony and evidence had a transformative effect on how the tribunal was viewed and how it has been remembered ever since. This evidence gave relative precedence to the issues of war crimes and crimes against humanity (under which the Holocaust fell) over the broader questions of the jus ad bellum.

This discourse about what constitutes violations of the jus in bello was not only a central part of the Nuremberg trials but was a formative step toward a broader discussion about conduct in conflict, accountability, and due process. In 1947, the UN General Assembly passed Resolution 177 (II) to form an International Law Commission (ILC) charged with the task of promoting the development of international law and facilitating its codification. During its second session in 1950, the ILC adopted the Nuremberg Principles, which codified crimes against the peace and security of mankind.78 In addition, it was also asked to consider the creation of an international criminal court. Many, including Telford Taylor, have lauded the contribution the Nuremberg Principles have had in the quest to protect human rights and hold accountable those who commit atrocities during conflict: “As a moral and legal statement, clothed with judicial precedent and United Nations recognition, the Nuremberg principles are an international legal force to be reckoned with.”79 One element that has gone unnoticed in the literature is how the principles fused the two aspects of the laws of war. The jus ad bellum and the jus in bello are two dimensions of one set of de jure laws and norms; however, de facto the two have operated quite separately. More precisely, they have acted sequentially. In practice, violations of the jus ad bellum serves as a trigger for prosecution of the jus in bello, and initial “judgments” are a function of whether one was the victor or the loser in the conflict. Victors could assert that the loser was guilty of waging aggressive war, not vice versa (at least in any functional sense). Once such judgment is passed by the victors in battle, the loser can then be tried for their conduct during the conflict. This is largely what we see in the events leading into the Nuremberg trials. Interest among the Big Three (Churchill, Roosevelt, and Stalin) for trying the Germans (and later the Japanese) for war crimes (jus in bello) stemmed from their common belief that both were guilty of committing the crime of aggression. Of course, the crime of aggression was part of the judicial process at Nuremberg, but only one party (those who lost the war) could possibly be found guilty. Guilt or innocence on this count was largely determined politically, not juridically, by the victors before the courts martial was formed in the first place.

The trials and the Nuremberg Principles that followed serve as the foundation on which the sequential relationship between the jus ad bellum and the jus in bello began to be challenged. As the Holocaust came to define the primary issue during the course of the proceedings, this sequential relationship between waging an “unjust” war and war crimes broke down. The Holocaust was qualitatively different than other atrocities and war crimes committed during conflict: it cannot be justified as a function of war because its victims were not defined by their citizenship or allegiance along the lines of the political conflict. The Holocaust was, in part, an atrocity committed by the Germans against their own people. Thus, although aggression was the principal concern of those who established the Nuremberg trials, the process of adjudication altered this perception. In other words, the Holocaust was a “game changer.”

The Holocaust not only changed the game in shifting the emphasis of the Nuremberg trials toward the issue of war crimes and crimes against humanity but also was the impetus for generating a new international movement for human rights following World War II. In the span of only two days in 1948, two landmark agreements were created in the United Nations: the Genocide Convention and the Universal Declaration of Human Rights. It is not a coincidence that the Genocide Convention was the first human-rights treaty adopted by the UN General Assembly. As Richard Falk notes, “The Genocide Convention would not exist but for the Holocaust.”80 The convention defined genocide as “the intentional destruction of a national, ethnic, racial and religious group, in whole or in part.”81 Moreover, the convention expanded the scope of crimes beyond the jus in bello by declaring that genocide was a crime that could be committed “in time of peace or in time of war.”82 The Genocide Convention was quickly followed by the adoption of the Universal Declaration of Human Rights on December 10, 1948.83 Though not specifically designed to address the Holocaust as the Genocide Convention was, the Universal Declaration can also be seen as a direct response to the Nazi barbarism evident during World War II. The Holocaust gave a stark look at a world where pure tyranny was given free rein to exploit natural human cruelty.84 There can be little doubt about what the drafters of the declaration were referring to in the preamble when they spoke of “barbarous acts which have outraged the conscience of mankind.”85 As such, it is difficult to refute the argument that, without the Holocaust, there would be no Universal Declaration of Human Rights.86

It was within the context of this new framing that the ILC was created and the Nuremberg Principles were codified. De jure, the three classes of crimes covered under Principle VI—war crimes, crimes against humanity, and crimes against peace (i.e., aggression)—are consistent with the laws of war. However, in also requesting the ILC to consider the creation of an international criminal court to adjudicate violations under Principle VI, the de facto practice reinforces this break from the sequential logic of the laws of war in their political sense. There was nothing in the Nuremberg Principles that took into account special prerogatives (or responsibilities) for great powers or for the victorious over the defeated. In other words, the ILC, beginning with the Nuremberg Principles, moved the discourse regarding the laws of war and the creation of a regime governing atrocities from the domain of the political, where power is largely determinative, to the domain of the legal, where principle establishes order and guides action.

The Nuremberg tribunal and the Nuremberg Principles that followed are seminal moments in the development of the contemporary regime governing atrocities committed in war. Once the IMT was established, prominent jurists served as norm entrepreneurs who defined the institutional narrative as one squarely based on the notion of the protection of human rights and one that supported individual accountability for gross violations of those rights. The creation of the ILC provided a forum in which these principles could be further explored and developed, and it served as a foundation on which human rights activists could press states to act to afford justice for the victims of atrocities. Often lost in this narrative, however, is the fact that neither the Holocaust nor concerns regarding gross violations of human rights more generally served as the initial impetus for the formation of the IMT. Rather, the tribunal existed initially in response to the desire of the architects of the Allied war effort to legitimize their own actions during the war by delegitimizing the actions of their now defeated enemies. Put differently, human rights principles and norms may be important factors in explaining why the Nuremberg trials were conducted as they were, but they are not sufficient to explain the creation of the IMT in the first place. Interests defined in terms of power played a key role in creating the court.

Unfortunately for those seeking to use the IMT and the Nuremberg Principles as a springboard for the creation of a permanent international criminal court modeled on them, power politics would also play a key role in the decades that followed—a role that served to create an immovable obstacle in the path of institutional development.



International Humanitarian Law and the Cold War

The Nuremberg Principles set forth by the ILC in 1950 specified individual culpability for violations and stipulated three major classes of crimes against the peace and security of mankind. As shown in table 1.1, Principle VI defines these crimes as (1) crimes against peace, (2) war crimes, and (3) crimes against humanity. Crimes against peace are largely defined in terms of wars of aggression, whereas war crimes are defined as violations of the laws or customs of war. These include “murder, ill-treatment or deportation to slave labour or for any other purpose of civilian population of or in occupied territory, murder or ill-treatment of prisoners of war, of persons on the seas, killing of hostages, plunder of public or private property, wanton destruction of cities, towns, or villages, or devastation not justified by military necessity.”87 The third class of crime specified under the Nuremberg Principles, crimes against humanity, would appear to include genocide, though it is not specifically defined under the terms of the 1950 draft. Under the draft, crimes against humanity include “murder, extermination, enslavement, deportation and other inhumane acts done against any civilian population, or persecutions on political, racial or religious grounds, when such acts are done or such persecutions are carried on in execution of or in connection with any crime against peace or any war crime.”88
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With the Nuremberg Principles in place and institutional precedent on which to draw, a constructivist should expect that emergent norms regarding prosecution of atrocities would play a more active role in international politics. Moreover, global civil society saw a dramatic rise in the number of human-rights nongovernmental organizations (NGOs) in the decades following World War II, a development one would expect to have a positive impact on state behavior. Given these conditions, we should expect three trends if principles and norms of human rights were the dominant influence on state behavior. First, we might expect that states would be more hesitant to violate the principles in the execution of their foreign policies. Second, we should see significant progress on the creation of a permanent international court to adjudicate violations. Third, where violations of the Nuremberg Principles have been documented, we should see prosecution of those responsible. A quick overview of the available evidence shows that none of these expectations would come to pass in the forty years following the creation of the Nuremberg Principles.

The Cold War era offers evidence of state-sponsored, gross human-rights violations, including those crimes specified under the Nuremberg Principles. Table 1.2 lists alleged violations of the crimes specified under the principles. Across all categories of crimes punishable under international law, we see numerous situations that call for the administration of justice. A compelling case can be made that U.S. military actions in Vietnam (1956–75), Cuba (1961), Cambodia (1970), Laos (1970), Grenada (1983), and Panama (1989) all constitute acts of aggression in violation of Principle VI.89 The invasion and annexation of Tibet by the People’s Republic of China (PRC) in October 1950 was also seen by many as an act of aggression.90 Similarly, the Soviet invasion of Hungary on November 4, 1956, not only suggested a violation of the draft Code of Offenses against the Peace and Security of Mankind in terms of waging a war of aggression but also inflicted substantial civilian casualties that could constitute a war crime.91 The Soviets would engage in a similar incursion in Czechoslovakia in August 1968, as well as a larger invasion of Afghanistan in 1979.
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In addition to aggression, the Cold War era saw many other possible crimes specified in the Nuremberg Principles. In addition to a possible violation of a crime against peace, the PRC’s annexation of Tibet was accompanied by accusations of genocide in 1959 by the International Commission of Jurists.92 Ethnic cleansing associated with the civil war in Nigeria (Biafran War, 1967–70) has also been categorized as constituting a program of attempted genocide. Other prominent cases of genocide during the Cold War stem from atrocities committed by the Khmer Rouge in Cambodia, the Pakistani military against the Bangladeshi, and the Tutsi government in Burundi (1972). War crimes and crimes against humanity were also all too common during the “proxy wars” of the Cold War, as well as during the violence that accompanied the independence movements during the process of decolonization. Some prominent violations were brought to trial in military courts, such as the trial of William Calley Jr. and twenty-five other U.S. servicemen stemming from the civilian massacre at My Lai during the Vietnam War.93 Most incidents, however, never had their day in court, domestic or international.94

Though it is difficult to ascertain whether the emerging norms stemming from the Nuremberg Principles reduced the likelihood of gross human-rights violations, the evidence strongly suggests that they had little effect on state behavior. The expectation that newly emergent norms and recent institutional precedent would facilitate the creation of a permanent international criminal court was also not realized in the decades following World War II. As a result, violators did not face the international justice one might have expected given the circumstances following the Nuremberg trial.95 The reason for this lack of institutionalization was that geopolitical interests trumped human rights principles and norms.

Cold War power politics were characterized by several key features: (1) the ideological basis for conflict, (2) competition for alliance partners, and (3) tit-for-tat reciprocity between the superpowers. Each of these played an important role in confounding the growth of international justice during the Cold War. First, both the American and the Soviets framed the Cold War in the context of competing ideological narratives. The American view was articulated in the Truman Doctrine, which defined the Cold War as a conflict between two “ways of life”: “One way of life is based upon the will of the majority, and is distinguished by free institutions, representative government, free elections, guarantees of individual liberty, freedom of speech and religion, and freedom from political oppression. The second way of life is based upon the will of a minority forcibly imposed upon the majority. It relies upon terror and oppression, a controlled press and radio, fixed elections, and the suppression of personal freedoms.”96 Similarly, the Cold War narrative from the Soviet perspective was one of Communist emancipation from capitalist domination and imperialist oppression. On their own, one might expect that such ideological narratives would help the movement toward respect for human rights rather than hinder it. However, it is the connection between ideological narratives and the strategic interest to expand their relative sphere of influence through alliance relationships that presents the problem. On both sides of the Cold War divide, realpolitik prompted both the Americans and the Soviets to support authoritarian and repressive regimes in exchange for their allegiance.97 Clearly, such practices were at odds with their stated ideology, and not surprisingly, neither was inclined to acknowledge these rather glaring incongruities. Moreover, such support could be seen as acts of complicity should these governments engage in violations of human rights under international law. Thus, it stands to reason that neither would seek to promote any process—including trials in an international criminal court—that would bring these hypocrisies to light.

Another characteristic of Cold War realpolitik was the use of tit-for-tat reciprocity. Each sought to maximize their soft power through the use of propaganda, including that which was generated from actions that might constitute violations of the Nuremberg Principles. Using an example from the Korean War, Geoffrey Robertson describes this type of reciprocity: “They [North Korea] maintain to this day … that US planes dropped poison gas and biological bombs that spread illness and death: captured USAF pilots confessed to this before (and probably as condition of) their release, but on return to the US they retracted their confession, widely attributed at the time to ‘brainwashing.’ … This was how human rights issues played out in the Cold War, as propaganda claim and counter-claim.”98 Thus, the unfortunate by-products of power politics that increased human suffering were consistently “packaged” to conform to the broader narrative of the Cold War. Robertson adds, “The best that can be said for Cold War law was that the superpowers felt obliged to resort to such fictions, covering up as best they could the atrocities committed by their own allies in order to accuse more loudly the other side.”99 Schiff offers a similar account: “At the interstate and interbloc level, human rights concerns suffered from politicization, as Western critics of East bloc violations could too easily be criticized for using the subject as a political tool rather than being genuinely concerned about victims of abuse, particularly given Westerners’ acceptance of similar depredations by their authoritarian allies.”100

These points illustrate why the world’s Cold War superpowers considered the development of an international criminal court based on the Nuremberg Principles to be in conflict with their broader geopolitical interests. Given this outlook, it should not be surprising that these countries not only made no effort to promote further institutionalization of the Principles but actively sought to use their influence to keep this process from moving forward. Both the UN Commission on Human Rights’ and the General Assembly’s response to the work of the ILC offer evidence of this derailment. In the decades that followed the creation of the UN Universal Declaration of Human Rights, the Commission on Human Rights met annually, but did not engage in investigating or condemning potential violators. Instead, the commission’s work was often characterized by bloc-voting and an unwillingness of member states to endure criticisms of their conduct or that of their allies.101 Similarly, the ILC continued to work on developing the Code of Offenses against the Peace and Security of Mankind, to be used in the creation of an international criminal court. It presented a draft to the General Assembly in 1954.102 However, the General Assembly chose to postpone consideration of the draft until the Special Committee on the Definition of Aggression completed its work.103 Ultimately, the draft remained in limbo until 1981 when the General Assembly called on the ILC to resume its work. The 1954 Draft Code remained in a deep freeze for twenty-seven years, and this process had only begun to thaw in the 1980s.104 Cold War realpolitik served as an insurmountable obstacle to the development of an international court to adjudicate violations of the Nuremberg Principles.

At this point, power politics can be seen to have had a significant impact on the move toward international justice at two key junctures. In addition to providing the original motive for the creation of the Nuremberg tribunal, power politics then served to stifle the development of a regime based on the Nuremberg Principles. Both developments can be seen as fundamental to the process of legalization, yet principled politics do not seem to be the primary driver of outcomes at these points. Moreover, even with institutional precedent, human rights principles were insufficient to overcome political resistance from the two Cold War superpowers.



The Ad Hoc UN Tribunals

The conventional wisdom in the literature on international criminal courts is that creation and timing of the ad hoc international criminal tribunals in the mid-1990s was primarily a function of a combination of three things: (1) the continued development of international humanitarian law, (2) the growth in political activism in global civil society, and (3) the end of the Cold War. The standard account suggests that the end of the Cold War served to break the political obstacles impeding those who sought to bring international justice to violations of the Nuremberg Principles. For example, using the metaphor of the “river of justice” to characterize the normative development of international law in the area of human rights, Schiff writes, “Describing the gathering stream of ideas about international criminal law as the progress of a river enables the use of linked metaphors with some apt characteristics. Obstructions, for instance the Cold War, temporarily hindered the flow, but as time went on, the current was restored.”105 Indeed, it is difficult to account for the creation of the ad hoc UN tribunals (and subsequently, the ICC) without acknowledging the role that principles, norms, and political activism played in the process. However, it is important to recognize that institutional outcomes were shaped by the interplay between idealpolitik and realpolitik. The end of the Cold War did indeed break an impasse of tit-for-tat reciprocity that stifled institutional development for decades; however, the argument that this event simply cleared the way for the triumph of principled politics has difficulty responding to several questions. The principled “river of justice” or “norm cascade” argument is rooted in the notion that these ideas are elements of a broader liberal ideology. Indeed, scholars have made it clear that liberal democratic states are the primary supporters of the creation of international criminal courts.106 Both the ICTY and the International Criminal Tribunal for Rwanda (ICTR) were created under the authority of the UN Security Council. Was the support of the liberal members of the UNSC, particularly the United States, Britain, and France, solely an expression of commitment to principles of human rights and the rule of law? Moreover, if support was primarily a function of liberal principles and values, why would Russia and China support (or refrain from vetoing) the Security Council resolutions creating the tribunals? A closer look at the empirical evidence suggests that power politics still played an instrumental role in the timing, creation, and design of the courts.


Liberal States and International Criminal Tribunals

The end of the Cold War was a transformative event in world politics. Among the most conspicuous developments was the sudden and rapid rise in the number of internal conflicts worldwide. In the decade following the end of the Cold War, state-to-state wars were vastly outnumbered by the rising number of civil wars and ethnic conflicts.107 The troubles began almost immediately after the Cold War ended in 1991. In Somalia, the fall of the Barre government initiated a subsequent civil war, as various rebel groups fought to gain power. The conflict and famine that accompanied it killed hundreds of thousands of Somalis and also displaced up to two million more. At the same time, Yugoslavia began its slide into civil war as breakaway republics claimed their independence while Belgrade sought to maintain control over the country. As violence erupted and escalated, growing media coverage brought the carnage to people’s attention across the globe. A pivotal moment came on August 2, 1992, when New York Newsday reported that Bosnian Muslims held captive at the Omarska prison camp near Prijedor were being slaughtered by their Serbian guards. Subsequent reports likened conditions in the camp and another like it at Trnopolje to those of Nazi concentration camps during World War II.108 Shocking photos and video of prisoners were published that recalled similar catastrophes during the Nazi era Holocaust.109 Given the reports and images, it appeared that genocide had once again reared its ugly head in international society.

In Europe and North America, reports and images of these events caused widespread concern and sparked public demands that something be done to stabilize these situations and alleviate the human suffering on display in places like Somalia and Yugoslavia.110 For policymakers, responding assertively to public opinion can reap political gains, at least in the short run, as they will appear attentive to the wishes of the polity that elected them to office. Moreover, gains to national soft power—at home and abroad—are often achieved when a government lives up to its professed political values.111 The human tragedies unfolding abroad gave policymakers in liberal democracies the opportunity to back up their professed commitment to human rights with concrete action. Moreover, policymakers in liberal democratic states also face potential audience costs should they ignore the will of the people expressed in opinion poll data. Numerous studies have shown that public opinion can influence state behavior in democratic states, as policymakers are hesitant to face the political consequences of raising the ire of the electorate.112

There are political incentives to being responsive to public opinion and potential audience costs for ignoring it. But what action should be taken to respond to this rash of human tragedy taking place around the world? The most direct and assertive response would be to utilize military power to stabilize conflict zones through humanitarian intervention. Indeed, in liberal democratic states on both sides of the Atlantic, public opinion suggested support for just such assertive action. In the United States, opinion polls taken in 1992 showed strong public support for military intervention in Somalia—some as high as 84%.113 Similarly, a 1993 Los Angeles Times poll found 58% of respondents supported using military force to address the violence in the former Yugoslavia. The following year, another poll showed that support for military intervention had grown to 69%.114 In Britain, public opinion showed widespread support to “do something” about the situation in the former Yugoslavia, including consistent majority support for sending British troops.115

Policymakers in the United States decided to follow the public’s preferred course of action to apply a military solution in Somalia. It did so by first seeking UN approval. On December 3, 1992, the UNSC passed Resolution 794 that authorized the formation of a coalition of UN peacekeepers (UNITAF), led by the United States, to provide security and assist humanitarian efforts in Somalia. Operation Restore Hope, as the American military operation was called, began with high ideals and high optimism. Unfortunately, “mission creep” slowly altered the aims of the intervention, from one based primarily on the goal of providing humanitarian assistance to one that sought to capture the warlord Mohamed Farah Aidid.116 Aidid’s forces increasingly engaged U.S.-led peacekeeping forces until a fateful day in October 1993. On that day, a raid in Mogadishu resulted in the deaths of over a thousand civilians and militia, as well as eighteen American servicemen. After the battle, the corpses of several of the slain American servicemen were dragged through the streets of Mogadishu, and media images of these atrocities stunned the American public.117 Public support for Operation Restore Hope plummeted immediately, creating potentially significant audience costs to continue the operation.118 Soon after, President Bill Clinton withdrew American troops from Somalia.

As the Somalia intervention came to a sudden and inglorious close, the war in Yugoslavia continued to escalate.119 Soon after, chaos erupted in Rwanda in April 1994 when the plane carrying President Juvénal Habyarimana was shot down over Kigali. Ethnic Hutus hunted down and killed Tutsis en masse in a genocidal rampage.120 In a period of only a few months, more than 75% of the Tutsi population in Rwanda was slaughtered.121 Though public concern remained high and human rights activists pressed for action in these situations, the recent experience in Somalia served as a powerful deterrent to the use of military intervention in the Balkans.122 It offered two types of lessons—operational and political. Operationally, the experience in Somalia made clear the high costs of military intervention and the risk that objectives will not be achieved because of mission creep. The total operational cost of the Somali intervention amounted to over $7 billion, and mission success proved to be elusive.123 The Somali intervention also offered political lessons. First, military intervention invariably produces collateral damage, and humanitarian actions often contribute to civilian casualties.124 Thus, not only was the intervention largely unsuccessful in contributing to U.S. soft power abroad, but it actually served to strain the country’s foreign relations.125 Second, the experience in Somalia underscored the volatility of domestic public opinion. Though public opinion for intervention was initially strong, it turned quickly negative as the costs of the operation mounted. The Somali intervention clearly showed that public opinion is likely to erode when military casualties rise, particularly in cases where such casualties cannot be rationalized in terms of national security priorities. Thus, the potential political gains of responding assertively to public demands for military action in cases of humanitarian crises can quickly turn negative for policymakers who now find themselves dealing with audience cost.

The lessons of the Somali intervention presented a quandary for policymakers in liberal democratic states: How could they respond to public demands for action, yet insulate themselves from the vagaries of foreign interventions, particularly for situations where losses cannot be rationalized in terms of national interests or strategic value? Given the political implications involved, establishing international criminal tribunals offered an appealing means to square the circle. Creating courts offers definitive political advantages over a military response to humanitarian crisis. First, its operational cost is substantially lower. In contrast to the $7 billion price tag for the Somalia intervention, the first budget set for the ICTY in 1993 was only $5.5 million.126 International criminal tribunals are certainly not cheap, but when compared with military alternatives, they appear quite economical. Second, adjudication does not present the kinds of political risks that military intervention does. They do not produce military casualties nor collateral damage. As such, they are unlikely to generate the kinds of domestic audience cost associated with military intervention. Aryeh Neier, cofounder of Human Rights Watch, noted that “it was a way to do something about Bosnia that would have no political cost domestically.”127

How do we know that support for the tribunals was more a function of political calculus than principled action among the liberal democratic members of the UNSC? Though the literature on tribunals often points to the role of public opinion, such domestic political pressure was not focused on creating courts. Rather, it was focused on taking action to address human suffering. Most polls either focused on the military option, or left the particular policy mechanism ambiguous. In other words, the general public was not necessarily clamoring for courts. Given a choice between (1) doing nothing, (2) taking military intervention, or (3) creating a tribunal, the last option likely offered the most net gains for the liberal democratic members of the P5.128 The pressure to take action in the face of humanitarian crisis is a reflection of principles and norms. However, the empirical evidence shows that state behavior in response to such public outcry was shaped by interests defined in terms of power. These states sought to maintain material power by pursuing a response with lower operational costs. They also sought to maintain domestic political power by pursuing the less risky option. Moreover, the choice of creating international tribunals also enabled policymakers to apply an idealistic response to a moral imperative.



A New Russia

Russia’s interests regarding the creation of ad hoc international criminal tribunals were shaped by its emerging post–Cold War grand strategy and the political leadership navigating it through its early years. The end of the Cold War marked a structural shift from bipolarity to a new multipolar world order. For Russia, the transition from the Soviet era to the new Russian Federation was one characterized by a significant loss in relative power, a development that increased insecurity in the new global environment. As shown in figure 1.1, Russia’s gross domestic product (GDP) fell from $2.233 trillion in 1989 to $1.297 trillion in 1996. In response to this changing security context, the early post-Soviet grand strategy in Russia was one based on realignment with the West. In particular, this involved a strategy of Europeanization.129 The end of the Soviet Union created something of an identity crisis within Russia, and it opened up a space to reimagine national identity. It was in this new space that the post-Soviet Russian leadership formulated a pro-Western notion of Russian identity that would strongly influence their foreign policy by creating new linkages with the West, and in particular, with Europe.130 Foreign Minister Andrei Kozyrev stated, “The United States and other Western democracies are as natural friends and eventual allies of the democratic Russia as they are foes of the totalitarian USSR.”131
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Figure 1.1. Russian gross domestic product (PPP), 1989–96 (in US$ trillions). Source: International Monetary Fund.



Realignment with the liberal West involved creating links to both the North Atlantic Treaty Organization (NATO) and the European Union (EU), as well as supporting its international security agenda. The Russian government of Boris Yeltsin sought to make progress toward gaining full membership in all European security institutions, including NATO.132 In January 1994, NATO established the Partnership for Peace (PfP), a program that created a pathway for membership in the organization without extending the security commitment of the alliance. Russia joined the program in June 1994, but also sought a more expansive and deeper relationship with NATO, both within and outside the PfP.133 Russia received a special 16+1 status in the North Atlantic Council and Political Committee (1995), something no other PfP member received.134 Moreover, Russia also signed a Partnership and Cooperation Agreement (PCA) with the EU in 1994, another measure intended to draw Russia into the European sphere. Good relations with the United States were also integral to Russia, as Yeltsin’s government received assistance from the United States to support economic development and liberalization, as well as democratic reforms. When Russia joined the Group of Eight (or G8, a governmental political forum) in 1997, it represented the culmination of a profound tectonic shift in post-Soviet geopolitics. This process of Westernization linked Russian interests with those of the Europeans and Americans, making the Russians more responsive to their interests across a wide spectrum of policies issues, including the creation of international criminal tribunals through the United Nations.

This development does not suggest that Russia would lead the drive for the creation of tribunals in the Security Council. It was politically problematic for the Yeltsin government that Yugoslavia was the first situation for which a tribunal came under consideration. The Serbians were a close ally of the Russians, sharing a deep cultural history of common bonds. Thus, when the liberal democratic members of the Security Council showed an interest in involvement in the war in Yugoslavia, Russian interests were divided. On the one hand, their deep history of support for the Serbs pressed Yeltsin to come to their defense. On the other hand, the post-Soviet Russian grand strategy sought opportunities to develop closer ties with the EU and United States and also to increase Russian soft power among them by backing up the liberal democratic discourse emanating from Moscow. The Russians squared this circle by supporting policy options that attempted to spare the Serbs of the most aggressive response—UN or NATO military intervention. Instead, the Russians supported a series of Security Council resolutions that represented more lenient alternatives to military action, including UNSC Resolution 724 (December 1991) that established an arms embargo against Yugoslavia and UNSC Resolution 757 (May 1992) that put economic sanctions in place. Russia initially preferred diplomacy over sanctions, but ultimately was willing to compromise in the face of Western pressure.

Although this strategy of Westernization/Europeanization was relatively short-lived, ending with the rise of the Putin regime in December 1999, the timing perfectly aligned with Western support for the creation of international criminal tribunals. Similar to the rationale underlying liberal democratic support for their creation, Russian support was a product of policy compromise in the interest of maximizing power.



China after Tiananmen

Like Russia, China’s actions concerning the creation of the ad hoc tribunals were influenced by events and their broader foreign policy grand strategy. Specifically, this involved damage repair to Chinese soft power in the wake of the Tiananmen massacre in 1989.

When Deng Xiaoping assumed power in China in 1978, he initiated a new economic development program referred to as the “open-door policy.”135 Deng’s strategy was to spur development and growth by opening the economy to the outside world. Over the next decade, China opened its doors to trade with nearly every country in the world. In addition to trade, technological inflows into China increased rapidly, and inflows of foreign capital reached unprecedented levels. The profound shift in economic strategy produced striking results. Figure 1.2 illustrates the dramatic rise in Chinese GDP during the 1980s. Over a ten-year span, Chinese GDP increased over 240%, rising from $249 billion to $845 billion.136

Although the open-door policy provided significant economic gains, it also had far-reaching implications for Chinese foreign policy. Wu Xinbo points out that “the open-door policy initiated in 1979 has rendered China access to the markets, technology, and capital of the developed countries and has greatly augmented China’s comprehensive national capability. In return, it requires China to maintain good political and economic relations with the developed countries, which means that China has to be responsive to their concerns and effectively cooperative with them in international affairs.”137 This need for good relations, particularly with the United States and the more powerful members of the European Community (EC), was particularly important because China sought increased engagement with multilateral organizations in which these countries maintained considerable influence. As part of this new economic grand strategy, China sought to gain access to development assistance by joining the World Bank and the International Monetary Fund.138 China also announced in 1986 that it wished to join the General Agreement on Tariffs and Trade (GATT) as a full member.
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Figure 1.2. Gross domestic product of the People’s Republic of China, 1980–89 (PPP, in US$ billions). Source: International Monetary Fund and World Bank, https://docs.google.com/spreadsheet/ccc?key=0AonYZs4MzlZbdFNNUGVrVEJOWVlsVVB5Y0QyTURBNkE#gid=0 (accessed February 21, 2015).



This emerging grand strategy of global engagement faced a tremendous political challenge in 1989. In the spring of 1989, more than one million Chinese students and workers gathered in Beijing’s Tiananmen Square and began the largest public protest in the history of the People’s Republic.139 Beginning in mid-April, the protests grew steadily over the coming weeks, as more and more protestors flocked to Beijing. On the evening of June 3, military forces were ordered to put down the “counter-revolutionary riot” by force and opened fire on the throng of unarmed civilians. Hundreds were slaughtered, though there is disagreement over the exact number of casualties. The impact of the Tiananmen massacre on China’s foreign relations was felt immediately. The United States and its allies quickly imposed a series of economic and diplomatic sanctions against the PRC. These included the suspension of official development assistance and export credits, sales of military and police equipment, and high-level official visits. Moreover, the World Bank and the Asian Development Bank halted lending to China under pressure from the United States and members of the EC.140 In addition, talks regarding possible Chinese membership in the GATT were put on hold indefinitely.141

The PRC’s immediate response was largely to lash out in self-defense against the international rebuke for the actions taken at Tiananmen Square. However, in the early 1990s, this approach gave way to a concerted effort to repair its damaged diplomatic and economic relationships with the international community.142 It was during this time that discussions concerning the creation of international criminal tribunals took place in the UN Security Council. Using their veto power to block the proposals to create the tribunals would have come at a significant cost to Chinese soft power and would have run contrary to their interests to repair their damaged relations, particularly with the United States and EC member states. Moreover, given their actions at Tiananmen Square, opposing tribunal justice would likely have been seen as evidence that the PRC condoned grave violations of international humanitarian law, both at home and abroad. Doing so would have incurred a tremendous cost, both politically and economically. Even so, the Chinese were reluctant to support the resolutions, given their consistent emphasis on respecting Westphalian sovereignty in their foreign policy.143

The Chinese resolved this conundrum by charting what they perceived to be a pragmatic course. They voted in favor of UN Security Council Resolution 827 that established the ICTY, a move that provided them an opportunity to show the United States, Britain, and France tangible evidence of their support for human rights. The design of the tribunal was also instrumental in their support. As noted by Wu Chengqui, retaining control of tribunal creation and application through the council on an ad hoc basis was essential to their support for the resolution to create the tribunal.144 In terms of the issue of sovereignty, creating a tribunal for Rwanda was more problematic for the Chinese. Because several of the breakaway republics had already gained international recognition as sovereign states, the conflict in the former Yugoslavia could be in some respects considered an interstate war. In contrast, this was not the case in Rwanda, where bloodshed was the product of a civil conflict. Enforcing international law in cases of internal conflicts raised significant sovereignty concerns for the Chinese. As was the case with UNSC Resolution 827, using their veto would come with a political cost that they preferred to avoid. The Chinese chose to abstain rather than oppose the proposal, a strategy that enabled them to avoid being the sole obstacle to American and European interests without sacrificing closely held principles—in this case, sovereignty. It is a strategy the Chinese have used in the past. Wu Xinbo notes, “If, for instance, China finds a proposal brought to the UN Security Council incompatible with its principles while actually not mattering much to its national interests, Beijing does not often veto the proposal; instead, it usually chooses to abstain from voting. By so doing, it avoids unnecessarily offending the United States or being the only country standing in the way. Beijing understands that if it abuses the veto power in the United Nations just out of concern for its principles, it may hurt China’s own interests and have a negative impact on its international image.”145

It is interesting to note that relations between China and the United States began to improve around this same time. In 1994, President Bill Clinton announced his decision to delink the issue of human rights from the question of renewing China’s most-favored nation status.146 This was a significant marker of a gradual warming of relations between Beijing and Washington.147

The empirical evidence strongly suggests that Russian and Chinese support for the ad hoc tribunals—whether in the form of an affirmative vote or an abstention in Security Council voting—was primarily the product of strategic behavior rather than reflective of human rights concerns. Because of the strategic importance of improved relations with the liberal-democratic permanent members of the UN Security Council, both were reluctant to use their veto power to stop the creation of the tribunals. As was the case with the Nuremberg tribunal, once these courts were established, they gave norm entrepreneurs another opportunity to further develop the river of justice in international humanitarian law.




Lessons Learned

The International Criminal Tribunal for the Former Yugoslavia was established on May 25, 1993, by unanimous approval of Security Council Resolution 827.148 The institutional design, rules, and procedures drew on the experience of the Nuremberg trials. Yet, the new tribunals faced formidable obstacles to developing a functioning court. To establish legitimacy for the process and rulings of the tribunal, the designers placed emphasis on making the court a truly international body and giving the appearance of independence from the UNSC.149 Thus, they selected judges from a diverse array of nations around the world. Moreover, none of those chosen for the crucial role of the chief prosecutor came from countries that were permanent members of the Security Council.150 The designers thought that constructing the court to represent truly international diversity would increase the legitimacy of the tribunal in two ways. First, distancing it from the Security Council would provide cover from accusations that the tribunal was administering “victor’s justice.” In its first annual report, the ICTY declared, “First, unlike the Nürnberg and Tokyo Tribunals, the Tribunal is truly international. It has rightly been stated that the Nürnberg and Tokyo Tribunals were ‘multinational tribunals, but not international tribunals in the strict Sense,’ in that they represented only one segment of the world community: the victors.”151 Second, the designers of the ICTY thought that local populations would find “international justice” to be more independent and objective: “The Tribunal is not the organ of a group of States; it is an organ of the whole international community.”152

This emphasis on due process and diversity may have facilitated perceptions of fairness; however, it also significantly complicated the process of institutional development. Utilizing judges with different legal backgrounds made resolution of substantive legal issues more complex and time-consuming. One prosecutor noted, “In a context where there is no particular authority and where no jurisdiction necessarily carries more weight than any other, we have found no better way than to consider each issue as it comes up, debate it, and try to find a sensible consensus.”153 As noted in the tribunal’s first annual report:


In addition to all of the steps usually required to establish a new international institution, the Tribunal has been required to turn its attentions both to the quasi-legislative task of preparing a code of criminal procedure (its rules of procedure and evidence) and to the administrative and regulatory aspects of its activities. These include tasks as diverse as the provision of legal aid, assignment of counsel, an entire international process service, the design and construction of both a courtroom and a detention unit, rules and regulations governing the treatment of detainees, witness safeguards, arrangements for the transportation of witnesses to The Hague and the overall safety and security of judges, to name but a few.… The practical problems facing the Tribunal at its inception seemed endless.154



Building a unified conceptual legal framework and institutional standard operating procedures was thus cumbersome and slow.

Although the subsequent tribunal created to prosecute crimes committed during the Rwandan genocide of 1994 was able to build on the institutional structure created by its predecessor in The Hague, it too faced substantial obstacles. Among the most significant were complications in obtaining cooperation from the government of Rwanda.155 Though the Rwandan government initially requested that a tribunal be established, it objected to several elements of the ICTR’s institutional design. First, the Rwandan government objected to the very limited ratione temporis (temporal jurisdiction) established for the court. The Rwandan ambassador to the United States explained, “the government of Rwanda regarded the dates set for the ratione temporis competence of the international tribunal for Rwanda … as inadequate. The genocide which the world witnessed in April 1994 had been the result of a long period of planning during which pilot projects for extermination had been successfully tested before this date.”156 The Rwandan government proposed that the tribunal’s jurisdiction be extended to consider actions committed since October 1, 1990. The Security Council rejected the proposal in order to expedite the process of litigation and to limit the magnitude of the court’s potential docket. There was already substantial concern that the magnitude of the crimes committed in Rwanda threatened to overwhelm the system.157 Some have suggested that the jurisdictional limits were also a function of political interests among members of the Security Council: “Those limits were the product of a highly political process within the Security Council and reflect diplomatic concerns. Broader jurisdiction for the ICTR could well have led to inquiries that would have either embarrassed the UN as a whole or particular permanent members of the Security Council.”158 Another stumbling block to cooperation between the tribunal and the Rwandan government involved punishment. The rules of the ICTR specified that capital punishment is not permitted. The maximum penalty that could be given to a defendant found guilty of crimes was a sentence of life in prison. In contrast, Rwandan legal norms permit capital punishment. As such, Rwandan officials were concerned that individuals tried through the ICTR “would get off more lightly than ordinary Rwandans who faced the death penalty in local courts.”159 Because the tribunal was aimed at trying those leaders with command and control authority, this incongruity in sentencing provisions seemed likely to provide lesser penalties for those who held the most accountability for the genocide. Not surprisingly, the early relationship between the Rwandan government and the ICTR was described as “frosty.”160 Unfortunately, difficulties in obtaining cooperation crucial to the court simply added to the obstacles obstructing progress.

In addition to retarding the speed in which the tribunals could begin investigating and prosecuting crimes, these institutional and political obstacles contributed to another problem for the tribunals: cost. Although the initial budget for the ICTY was quite modest (just under $11 million for the first year of operation), organizational costs quickly skyrocketed. Figure 1.3 illustrates the rapid growth in tribunal expenditures. In its first five years of operation, the ICTY’s budget increased from $11 million to over $103 million, an increase of over 900%. The costs incurred by the ICTR also grew quickly. In its first four years of operation, the ICTR’s budget increased from $40.2 million (1996) to $66.2 million (1999). Between 1995 and 1999, actual expenditures totaled nearly $180 million.161

The experience of the ad hoc tribunals offered important lessons. The relevant lessons, however, depend on the perspective taken—realist or idealist. Permanent members of the Security Council have drawn lessons from a more realist perspective. On the one hand, the establishment of tribunals provided an alternative to more risky or expensive (both materially and politically) solutions to internal conflicts. Although creating courts through UNSC resolutions on an ad hoc basis provided Security Council members with tremendous latitude and flexibility, this came at a cost—in terms of expense, speed, and efficiency. Moreover, the experience of the ICTR revealed that creating tribunals that catered to specific cases opened the door to contestation over institutional design. In that case, the local government sought to influence the rules of the court to reflect its particular interests, and a failure to realize those design goals hindered the tribunal’s ability to garner cooperation so essential to a well-functioning court.162 It is from this point of view that members of the Security Council would consider the appeal of developing a permanent international criminal court.
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Figure 1.3. Budget of the International Criminal Tribunal for the former Yugoslavia, 1994–99 (in US$ millions). Source: UN Advisory Committee on Administrative and Budgetary Questions, UN Doc. A/48/915 (1994); UN Doc. A/49/790 (1995); UN Doc. A/50/925 (1996); UN Doc. A/51/7/Add. 7 (1997); UN Doc. A/54/645 (1999).



Idealists, on the other hand, were less concerned with the more pragmatic challenges faced by the ad hoc tribunals. This group includes international lawyers and jurists, human rights scholars and activists, and human rights NGOs. For them, the primary lesson to be drawn from both the ICTY and ICTR was that international justice still had not yet replaced “victor’s justice.”163 William Schabas writes, “But while this independence of the ICTY seemed a significant development compared with Nuremberg, the institution was in fact an emanation of the Security Council. As such, its political agenda was set by what at Nuremberg were still referred to as the ‘great powers’ but by 1993 were labeled with the perhaps less pejorative term of the ‘permanent five.’ In substance, nevertheless, the creators of the ICTY were not all that different than those who established the Nuremberg Tribunal, although the institution was not destined for whom they had vanquished.”164 For idealists, international criminal justice continued to have an essential flaw: while the ad hoc tribunals may have moved beyond victor’s justice in the strictest sense, they still did not establish a system of equality under the law, regardless of the differences in power of those involved. Antonio Cassese remarked that the ad hoc tribunals were “marred by various failings, chiefly that of dispensing selective justice.”165 The ad hoc tribunals offered important lessons to both realists and idealists alike, creating an interest in moving beyond the ad hoc system to a permanent international criminal court. The lessons—and the rationales that they engendered—offered very different views of what the future of international criminal justice should look like. These differences formed the fault lines in the politics that would lead to the creation of the International Criminal Court.

The establishment of international courts to hold perpetrators of atrocities individually accountable for their actions is a profound achievement in the continued evolution of the human rights movement: “The work of these tribunals has cast a light by which the International Criminal Court (ICC) and future tribunals can be guided in their efforts to achieve the noble and lofty goals of ending the era of impunity and enforcing basic human rights.”166 From Nuremberg to The Hague, tribunals have pronounced sentence on individuals whose thirst for power prompted often unspeakable acts of brutality and cruelty. Human rights advocates are right in exalting the rise of international criminal courts and the important role played by countless individuals and organizations to bring these institutions into being.

Although it is difficult to imagine the creation of international criminal courts (distinct from postwar “show trials”) absent growing human-rights norms, the evidence presented in this chapter makes clear that this process has been shaped by interests defined in terms of power at nearly every step. This includes the motivation behind the creation of the post–World War II international military tribunals, the role of geopolitics in halting the development of a permanent court to adjudicate violations of the Nuremberg Principles, and the timing and design of the ad hoc UN tribunals. Although the effect of power politics appears frequently in the expansive literature on international criminal courts, it is often underspecified or applied to very specific outcomes or issues.167 Drawing on the realist tradition in international relations theory provides a framework that makes clear how interests defined in terms of power drove the behavior of the states throughout the process of institutionalization. It provides a compelling framework to understand the creation, design, and timing of international criminal courts.

Bringing the role of power into sharper relief is also helpful in making clear some important normative aspects of creating an effective atrocities regime. First, though the evidence strongly suggests that power politics were often central to the decision to create international criminal courts, once established, these can become effective vehicles for providing justice and can contribute to the promotion of human rights principles. In other words, regardless of the reasons behind their creation, international courts provide moments of opportunity to advance principles of justice. Though the Nuremberg trials may have been motivated by realpolitik, those involved in prosecuting cases in the court were successful in making it a cornerstone of a broader movement of criminal accountability. One lesson to be drawn from the evidence presented here is that norm entrepreneurs need to identify opportunity when it presents itself and make the most of it.

A second important policy lesson involves the rationale that motivates international criminal law. On the one hand, the international justice movement is aimed squarely at restraining the application of power and holding accountable those who abuse it. However, the experience of the tribunals also makes clear that achieving international justice is dependent on power. Jack Snyder and Leslie Vinjamuri argue that “justice does not lead; it follows.”168 In contrast to those that argue that legitimacy is the principle agent of compliance to international law, a realist perspective (or what some might prefer to call the “pragmatist” perspective) emphasizes the necessity of power in order to facilitate the process of justice.169 Richard Goldstone, the first chief prosecutor of the ICTY, gives credence to the latter: “International courts, like other international bodies, depend for their success on the cooperation of governments. No international court is likely ever to have its own police officers, able to enforce its orders. Much of the cooperation from relevant governments received by the ICTY was the direct or indirect consequence of pressure from Washington, DC.”170 International criminal tribunals depend on powerful states willing to provide the necessary muscle to stabilize conflict situations, facilitate the cooperation of reluctant governments, aid in the apprehension of those indicted by the court, and lastly, shoulder the heavy financial burden international criminal justice requires. For these reasons one might temper a highly idealistic pursuit of international justice with one that acknowledges the crucial role power plays and seeks to navigate a prudent and pragmatic course aimed at providing justice for those who fall victim to the most serious international crimes. Indeed, some have sharply criticized the ICC for prosecuting crimes drawn only from smaller countries (all African) while remaining passive against allegations brought against the actions of the world’s most powerful states.171 Understanding the significant and often complex ways that power politics affects the process of providing justice might temper such criticisms by showing that pragmatism taken in the short term may be necessary in order to ultimately achieve the lofty idealistic aims of the International Criminal Court over the long haul.

In the wake of the experience of the ad hoc UN tribunals, both idealists and realists sensed that international justice was an unfinished project. Thus a new (or more accurately, renewed) discourse on the creation of a permanent international criminal court gained momentum. Among the most central issues underlying this debate was the one involving this tension between power and principle: Should legal principle be compromised in acknowledgment of the practical dependence international criminal courts have on powerful states? This debate would play out during the Rome Statute negotiations to create the International Criminal Court.







 



Chapter 2

NESTED INTERESTS AND THE INSTITUTIONAL DESIGN OF THE INTERNATIONAL CRIMINAL COURT


Demands for justice in world politics are … demands for the removal of privilege or discrimination, for equality in the distribution or in the application of rights as between the strong and the weak, the large and the small.

—HEDLEY BULL

The Rome Statute of the International Criminal Court (ICC) was passed on July 17, 1998, amid an outpouring of emotion and raucous applause.1 David Scheffer, head of the U.S. delegation recalls, “There was enormous applause and glee throughout the large room. Almost everyone stood and applauded and yelped, with civil society delegates in the room congratulating government delegates and the Italian delegation literally jumping up and down.”2 Many consider the ICC to be among the most significant new international institutions of the past century. For them, the ICC represents the apex of international humanitarian law—the first comprehensive international criminal court with truly global reach to try cases involving genocide, crimes against humanity, and war crimes. Among them, UN secretary general Kofi Annan declared, “this Court will be a gift of hope to future generations. Its creation represents a giant step forward in the march towards universal human rights and the rule of law.”3 Scholars have echoed these views: “The International Criminal Court … soars with the loftiest of ideals as it grapples with the basest of human acts.”4

The emerging conventional wisdom in the scholarship on the ICC echoes some of these views in the explanations offered for why the court was created and how it was designed. Broadly speaking, the story of the formation of the ICC is often told as the triumph of principles over power politics. Constructivist scholars point to the importance of the growth of human rights norms and the role played by human rights activists and nongovernmental organizations (NGOs) in convincing states to support the Rome Statute that established the ICC.5 For example, Beth Simmons and Allison Danner argue that the court finds its strongest support from a coalition of “principled, highly accountable, non-violent states.”6 There is a common theme in the literature of a politics largely driven by a divide between principled and nonprincipled (or less principled) actors. Support or opposition to the court commonly has been explained largely in terms of a state’s support (or opposition) to evolving principles of international humanitarian law and the principle of equality under the law.

This view of state interests is far too simplified to accurately reflect the complex politics surrounding the formation and design of the ICC. In contrast, this chapter shows that many states had other interests in play during the Rome Statute negotiations. These interests involved more than simply issues of human rights—they involved interests defined in terms of power. Moreover, interests defined in terms of power were for many states not an inconsequential matter. In fact, concerns over the effect the creation of the ICC might have on a state’s relative power called to question the very basis of international order. In the creation of the court, the struggle to supplant the current Westphalian system with a more Kantian order based on respect for law and principled norms was not the only contest. This chapter shows that, beneath the surface of the Rome Conference negotiations, a battle was also waged between states seeking to maintain their relative position in the global hierarchy and those who sought to restructure that hierarchy in part by creating a specific type of international criminal court. Although this struggle did not involve all those who participated in the Rome Conference, it did involve several of the world’s most powerful states and a coalition of states who have waged a broader struggle to close the gap between the privileged and the marginalized in international society.

This chapter brings together two different strands of theoretical international relations (IR) research to explicate these dynamics. One shows how power is vested in the creation and design of international institutions, whereas the other reveals the importance of interinstitutional linkages (i.e., regime complexes).7 This chapter synthesizes elements drawn from each to explain state interests regarding a subset of Rome Conference participants and why the issue of Security Council control was so central to the negotiations regarding the design of the ICC. Hypotheses generated from this analytical framework are then tested empirically by combining nonlinear regression analysis with careful textual analysis of archival records and legal documents. These cover three separate phases of the process of institutional design, including the Preparatory Committee (PrepCom) meetings (1996–98), the Rome Conference (1998), and the Kampala Review Conference (2010).


The Conventional Wisdom

Most of the theoretical research addressing the question of what factors explain the creation of the ICC begin by considering the likely political motives underlying potential support or opposition to the court. Many prominent works quickly dismiss power as a driving interest, and subsequently, cast doubt on both realist and rationalist frameworks.8 For example, Allison Danner and Erik Voeten argue that international criminal tribunals “present an apparent problem to realist theorists as they regulate what should be the ultimate prerogative of states: their conduct in war.”9 Many fail to see how commitment to the Rome Statute could possibly contribute to a state’s material power or its strategic interests. Political scientist Judith Kelley writes, “It is not very clear what concrete gains any one state can anticipate from supporting the ICC.”10 In another example of this skepticism toward rationalist or realist frameworks, Nicole Deitelhoff writes, “The establishment of the ICC is not easily accommodated within international relations theories that rely either on the existing power structure … or on current neoliberal rational-choice-based theories of legalization and institutional design, which hinge on the strategic choices of self-interested actors.”11 Thus the creation of the ICC “cannot be explained in terms of power and states’ initial interests.”12 Similarly, Benjamin Schiff states that realists “have no explanation for its [the ICC’s] creation in the first place.”13 Kathryn Sikkink adds that power “cannot explain how and why the idea of individual criminal accountability came to be applied in a world where many perpetrators still hold the monopoly on violence.”14

This widespread skepticism about the potential of the ICC to produce gains for a state’s material power pointed both legal scholars and political scientists toward a logical alternative: interests defined in terms of principles. For example, legal scholar William Schabas emphatically states that the creation of the ICC is “without a doubt … the result of the human rights agenda that has steadily taken center stage within the United Nations.”15 Similarly, Kelley argues that affinity for the ICC is primarily a function of three variables: democracy, human rights, and membership in the Like-Minded Group (LMG).16 The initial strand of principles-based scholarship focused primarily on the normative power of human rights principles and the norm entrepreneurs seeking to promote the diffusion of these principles in international society. These norm entrepreneurs came in three forms: (1) states, (2) human rights NGOs, and (3) independent political activists and international lawyers. State norm entrepreneurs are commonly represented by membership in the Like-Minded Group. The name itself, “like-minded group,” points to the centrality of a commitment to liberal principles of human rights and the rule of law. Antonio Franceschet notes that the LMG “framed its agenda in terms of the high moral ground of legalism.”17 To be “like-minded” in this sense suggests that there is more at stake than simply a congruity of material interests among members. Several prominent works forward arguments grounded in this assumption. Some arguments emphasize that the success of the LMG was due to having the stronger normative argument; others emphasize the role of the norm entrepreneurs in making those arguments.18 Although it is difficult to imagine the creation of the ICC without such principled actors, such accounts have difficulty in accounting for specific preferences in institutional design.19 There is considerable disagreement on which type of institutional form provides the strongest vehicle for the protection of human rights—a comprehensive and independent international court, an ad hoc court established within the specific parameters of a given situation, a hybrid court that mixes international and domestic rules and judges, or a truth commission similar to the one created in South Africa.20

A subsequent strand of scholarship sought to supplement existing explanations for court support by showing how other factors may contribute to the formation of a consensus regarding the Rome Statute. Jay Goodliffe, Darren Hawkins, Christine Horne, and Daniel L. Nielsen suggest that a state’s willingness to join (or to oppose) international institutions like the ICC is affected by its “dependence network.”21 The central idea supporting this framework is that states are sensitive to reactions by their network partners regarding their position on the Rome Statute. They write, “Leaders observe how other governments behave within their dependence network and alter their own actions to be more consistent with those of their partners.”22 One obvious limitation is that this view does not offer a theory of interest; it does not tell us what a state’s initial preference might be—only that it will feel pressure to conform to the behavior of its dependence-network partners. Presumably, for many states this involved conforming to the emerging consensus of the principled LMG. An important advantage of this framework is that it opens the door to understanding potential linkages between principled interests and material interests. Some states may join the LMG not because of shared principles, but rather because of concerns of a potential backlash by their network partners. However, the framework raises questions about who leads and who follows. Goodliffe and Hawkins suggest that, within a network, larger (more powerful) states are more likely to exert influence than smaller ones.23 If that is the case, why did the smaller European Union (EU) nations not follow Britain and France in opposing the Rome Statute? Moreover, why did the United States not follow the EU’s lead in supporting the statute, given that it is its primary dependence-network partner? Lastly, if we treat the European Union as an integrated economic (and to a lesser degree, political) actor, why did the EU not follow the behavior of its top three trade partners—the United States, China, and Russia?

Most scholars who emphasize the role of norms and ideas do not suggest that these factors can explain all the variation in reasons for state interests to commit to human rights institutions but, for the most part, have been unable to identify how material interests may directly affect the calculation of interests.24 One reason much of the existing literature has difficulty in recognizing the role of power in the creation of the court is because the relationship between design and support (or opposition) to its creation is often conflated. For example, Sikkink suggests that “powerful states did not lead the trend toward … accountability,” pointing to the fact that the United States “unsigned” the Rome Statute and was a major opponent of the ICC during the George W. Bush administration.25 However, strong support from the United States was instrumental in the creation of the ad hoc tribunals that preceded the ICC. Indeed, Schabas notes that “the most enthusiastic—and ultimately decisive—support for the idea of the tribunal was coming from the United States of America.”26 Moreover, the United States was also supportive of the 1994 Draft Statute for the ICC created by the International Law Commission (ILC). Thus, it seems questionable to infer U.S. opposition to international courts in general based on its specific opposition to the Rome Statute. Rather, it instead points to the importance of institutional design changes made between the ILC Draft and the Rome Conference. Where a state stands regarding joining the court is a direct function of the process of institutional design, for that determines what exactly it is supporting or opposing. Thus, theorizing interests regarding the court must begin by considering them in the context of preferences in institutional design.



Theorizing Design Preferences

The theoretical framework utilized in this chapter is built on two insights—that institutions are a form of power and that institutional linkages may have significant impact on interests and outcomes. Drawing on the existing works that developed these ideas, I synthesize a theoretical framework that identifies a principal political fault line in deliberations over the design of the ICC. This involved whether or not the court should be firmly nested within the broader institutional structure of the United Nations and the Security Council.


Institutions as a Form of Power

Randall Stone points out that international institutions are increasingly significant elements of state power.27 Focusing on international economic institutions, Stone documents how such entities are increasingly important tools for states seeking to maximize their economic power. Institutions are a form of power, not just a product of it. Moreover, given the rising stakes involved, states are keenly interested in realizing egoistic preferences during negotiations about institutional design.28 The process of institutional design is an integral component of state power as well, for as Alex Wendt has noted, “Institutional design creates and reproduces political power.”29 Institutional rules can enable—or empower—some actors while constraining others.30 John Ikenberry has shown that powerful states utilize institutions in such a way to lock in the advantages that existing power hierarchies afford them. He notes that great powers often use a postwar moment to entrench their powers with new institutional and military orders.31

The institution of the United Nations Security Council (UNSC) is a conspicuous example of these dynamics in practice, as both a product of great power interests and a means by which their relative dominance in international politics is reaffirmed and maintained. The process of designing a system of great power cooperation that characterizes contemporary international society was begun at the Moscow Conference in 1943 and continued at the conference held at Dumbarton Oaks in Washington, DC, in 1944, and at the Yalta Conference in 1945.32 This notion of great power leadership would be legitimized internationally through the creation of the United Nations.33 At the San Francisco Conference in 1945, the great powers were able to gain broad support for a design of the UN that entrenched privileges for the P5 in the form of permanent membership on the Security Council that included veto powers.34 As Ian Hurd notes, “The importance of the conference lies in its attempt to legitimize a universal system among all countries that would entrench a system of Great Power dominance through the Security Council.”35 Although obtaining the consent of the world’s smaller powers required political maneuvering, concessions, and coercion, the United Nations entrenched an international norm of great power dominance once the original forty-six countries signed on. Specifically, the veto powers afforded to the five permanent members of the Security Council by the UN Charter “remains the icon of inequality in the UN system,” an inequality determined solely by power at this unique moment in history.36 Ultimately, the great powers were able to entrench their relative power through the form and function of the Security Council regime: “When the Council is united, its members can wage war, impose blockades, unseat governments, and levy sanctions, all in the name of the international community. There are almost no limits to the body’s authority.”37

The UNSC, as an institution, legitimizes great power exceptionalism in international society.38 Through the rules of the United Nations, permanent members of the Security Council (P5) are afforded special prerogatives in exchange for accepting the added responsibility of managing global peace and security articulated in Chapter VII of the UN Charter. These special prerogatives can be seen to increase the relative power of the P5 in two ways. First, it subordinates non-P5 members to obey the mandates of the Security Council. As noted by Bruce Cronin and Ian Hurd, “The United Nations Charter invests considerable political and legal authority in the Security Council, and the requirements of UN membership impose a substantial level of obligation on the states to follow the Security Council mandates.”39 Second, the UNSC conveys a “hyper-sovereignty” on its permanent members. Their power is constrained only by the veto power vested in their fellow Security Council members.

The institutional design of the United Nations—of which the Security Council is an integral part—does more than simply provide unequal gains for permanent members of the UNSC relative to all other UN member nations. It establishes a particular form of international order, one that creates a distinct hierarchy among its constituent units.40 Moreover, the rules established in the UN Charter entrench this hierarchy even as the global balance of power has changed over time.



Regime Complexes and Institutional Nesting

The second element of the theoretical framework used in this chapter is from the literature on regime complexes.41 Theories of regime complexes consider the potential effects of relationships that exist between institutions. These relationships may take several distinct forms: embedded, nested, overlapping, or clustered (figure 2.1).42 “Embedded” and “nested” regimes appear identical, but are distinguished by the scope of the linkage. Embedded institutions refer to those that draw on broad, overarching institutional arrangements,43 whereas nested institutions are those that “are folded into broader institutional frameworks that concern the same general issue area but are less detailed in their application to specific problems.”44 Nesting thus reflects a narrower conceptualization of a similar linkage. One example of a nested relationship is the ICTY, which is nested within the authority of the UN Security Council under Chapter VII of the UN Charter. Institutional linkages may also display an overlapping characteristic, where two independent regimes impact each other, though such interaction was not necessarily a product of institutional design. A good example of overlapping institutions is the World Trade Organization (WTO) and the array of regional preferential trade agreements (PTAs) used to manage international trade. Similarly, interaction effects may also be the product of conscious “clustering” of institutional arrangements into “institutional packages” as a strategy to achieve functional objectives.45 The General Agreement on Tariffs and Trade (GATT) and the Bretton Woods monetary regime serve as a prime example. Such arrangements do not necessarily lead to overlap between institutions, but can create effects between and among parallel institutions. Generally speaking, embedded, nested, and overlapping frameworks suggest a hierarchical arrangement at play, whereas clustered, parallel, and horizontal frameworks do not necessarily convey a sense of hierarchical structure, but instead reflect an institutionalized division of labor.46
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Figure 2.1. Typology of regime complexity



Much of the initial work on regime complexes has focused on the effect of overlapping relationships. This framework reveals how actors can exploit overlapping institutional jurisdictions when deciding where to adjudicate a dispute in order to gain a tactical advantage.47 Rather than focus on potential overlapping arrangements (because the ICC reserves the authority to initiate proceedings rather than litigants), I turn instead to potential embedded or nested relationships because these suggest potential influence on both the form and function of the subsidiary institution. Two such relationships come quickly to mind when considering international criminal courts: the broad institution of Westphalian sovereignty that has defined international society since 1648, and the narrower relationship with the institutional structure and rules of the United Nations regime. Which nest is the most consequential regarding the design of the ICC?

Defense of the institution of Westphalian sovereignty is often explicitly stated as the primary reason to oppose the ICC.48 As summarized by Charles Smith, “Those opposed to the creation and institutionalization of a standing criminal tribunal argue such an institution threatens and undermines the sovereignty of nations.”49 A commonly held presumption is that principled states will be willing to bear the costs, while the less principled will defer to their defense of sovereignty, often viewed by human rights activists as the last refuge of a scoundrel.50 However, delegating sovereignty on a specific issue to an international institution does not constitute relinquishing sovereignty in general, nor does it necessarily suggest that those nations seek to weaken the institution of Westphalian sovereignty.51 Thus it is difficult to utilize this embedded relationship between the ICC and the Westphalian order as a means of explaining state interests regarding the formation of the court.

This chapter turns instead to the institution of the United Nations and the Security Council. While contemporary international criminal courts can be seen to be “nested” within a broader regime governing atrocities committed during conflict, the most direct and important nest involves the United Nations.52 Those knowledgeable about the structure of the ICC may quickly object, noting that the court is not a subsidiary organ of the UN but an independent organization created by treaty. By focusing on outcomes already determined (i.e., Rome Statute), some miss the point that the ICC could have been, and some would argue should have been, largely under the direct control of the UN Security Council (UNSC).53 The immediate precursors to the ICC were the ad hoc courts created for the conflict in the former Yugoslavia and Kosovo (ICTY) and the genocide in Rwanda (ICTR). Both of these international criminal courts were created by and nested within the authority of the UNSC.54 Moreover, in the initial Preparatory Committee (PrepCom) deliberations, the institutional design of the ICC was based in large part on those used for both the ICTY and ICTR. Whether or not the ICC would also be placed in this nest formed a—perhaps the—crucial political fault line in the process of the institutional design of the court. In the language of regime complexes, the choice was between a court “nested” within the UN/UNSC or one that operated “parallel” to it. The outcome of this process of institutional design would in many instances determine who would ultimately favor joining the court and who would oppose it.



Theorizing Design Preferences

When one recognizes how power is vested within institutional frameworks, it is not difficult to appreciate how interests can be shaped by them. Taking this framework of nested institutions within the context of interests defined in terms of power prompts the following general expectation: states whose participation in an institution provides them with an advantage in terms of relative power over other states will favor the creation of subsidiary institutions that, at minimum, do not threaten this advantage. From this, we can also assume that states would favor the creation of subsidiary institutions that serve to strengthen the degree of advantage derived from the status quo. The creation of the ad hoc tribunals for Yugoslavia and Rwanda offers some initial support for this hypothesis. Since the ad hoc tribunals were established by the Security Council under the auspices of the UN, it should come as no surprise that nothing within the jurisdictional competencies afforded to the tribunals compromised the privileges afforded to the UNSC under the UN Charter. In fact, the tribunals might be seen as contributing to the relative power of the P5 by expanding the jurisdictional authority of the UNSC. The punishment of crime has traditionally fallen within the core competencies of states under the umbrella of Westphalian sovereignty. The creation of the ICTY and ICTR expanded the jurisdictional reach of the UNSC to punish nationals convicted of crimes in the name of international society. By increasing the scope of its authority, the tribunals served to increase the power of the UNSC.55

In contrast to the ad hoc tribunals that were designed largely at the discretion of the UNSC, the design of the ICC was open to negotiation. Thus, state support (or opposition) to the court must be seen as a direct function of the process of institutional design. The general theory developed here can be applied to institutional design using the same logic applied to formation. It prompts us to expect that states would prefer an institutional design that complements their existing institutional memberships and the advantages vested in them. Conversely, if a proposed design challenges these existing advantages, they should be more likely to oppose the creation of the court under that design structure. For the ICC, one of the most significant debates about institutional design was whether the new Court would be nested within the UN (and thus, nested within the authority of the UNSC). Who would we expect to support such a nested design? The answer to this question is relatively intuitive: the P5 should have strong preferences to nest the ICC within the authority of the Security Council as was the case with the ad hoc tribunals that preceded the ICC. Although the predicted preferences of P5 members under the “nested interests” framework are not particularly counterintuitive, the framework can help us answer a more challenging question. Who would be the strongest opponents of such a nested design? Put differently, who would have the strongest preferences for a strong and independent court free from Security Council control?

Reasons for opposing nesting the ICC in the UNSC could include two broad rationales—one principled, the other power based. First, this preference might be a function of adherence to legal principles—particularly the principle of equality under the law. This is the rationale put forth publicly by the Like-Minded Group whose members believed that this principle was essential in the continued evolution of the atrocities regime away from the practice of “victor’s justice.” However, there is more counterintuitive rationale that may underlie a state’s preference to ensure that the new court would remain outside of the UN nest. If nesting provides for an increase in the relative power of the P5, should states disadvantaged by these institutional prerogatives not seek to utilize the design of new institutions to weaken the power imbalances supported by the status quo? Moreover, they might also see such an act as a significant first step in the process of weakening the great-power exceptionalism at the foundation of the institution of the UNSC. If weaker states were able to create an ICC with the power to hold the P5 accountable for the consequences of exerting their military force, this would certainly constitute a major reduction of their relative power. Thus, the nested interests framework would lead us to expect that states that are dissatisfied with institutions that promote great-power exceptionalism or contribute to increasing global inequality would be more likely to prefer an institutional design that wrests international criminal courts from the UNSC nest.




Research Design

This nesting framework highlights a political tension between two groups of states: those empowered by the great-power exceptionalism entrenched within the existing institutional structure and those dissatisfied with a system that institutionalizes privilege based on power. The nesting framework makes it easy to identify those who are empowered (P5), but which states can be considered “dissatisfied powers”? The first step in the process of research design is to identify this group.

The literature on power-transition theory is extremely helpful in defining “dissatisfied power.” As described by Organski and Kugler, dissatisfied powers will be aggrieved as to their relative power status in the system and will seek to mitigate perceived power differentials.56 Rather than interpreting relative dissatisfaction subjectively and then classifying countries accordingly, I seek to find objective proxies that can capture perceptions of dissatisfaction with relative power balances. I utilize two alternative proxies to operationalize dissatisfied powers. The first captures those countries that are dissatisfied specifically with the special prerogatives afforded to the permanent members of the Security Council. I operationalize this variable by combining two proxies: membership in the group Uniting for Consensus and membership in the G4, both of which were organized to push for reform of the Security Council. Uniting for Consensus (commonly referred to as the Coffee Club) was formed in 1995 by Italy, Mexico, Pakistan, and Egypt, and quickly grew to roughly fifty members. The G4 includes Germany, India, Japan, and Brazil. Each of the G4 countries fits the description of great (and rising) powers reflected in the power-transition theory model, and as the model expects, each is likely to see the status quo of international political order as unsatisfactory: “The challengers, for their part, are seeking to establish a new place for themselves in international society, a place to which they feel their increasing power entitles them. Often these nations have grown rapidly in power and expect to continue to grow … and they are unwilling to accept a subordinate position in international affairs when dominance would give them much greater benefits and privileges.”57 The interest of each group in reform of the UNSC stemmed from opposing points of view. Members of the G4 sought to close power disparities by gaining permanent member status on the council, whereas members of the Coffee Club sought to dismantle the relative power of the P5 by expanding membership in the council. Although it would be rational for aspiring states (such as the G4) to seek to maintain the institutional status quo granting exceptional status to permanent members of the council, one would predict that dissatisfaction with their status quo power would turn to institutional reform should it become evident that their quest for membership would fail. The timing of the negotiations over the design of the ICC may have coincided with this realization for G4 members. This first proxy provides a means to gauge how dissatisfaction focused on a related institution might affect its design preferences for subsequent institution building.

But what about states whose dissatisfaction stems from a general frustration over their place in the hierarchy of international society? Would such dissatisfaction influence preferences regarding a specific institutional design as well? At first glance, it is not entirely clear what the most suitable proxy for such a broader conceptualization of “dissatisfied” countries would be. However, two possibilities come to mind: (1) countries of the Non-Aligned Movement (NAM), and (2) BRICs (Brazil, Russia, India, China, and other countries such as South Africa). Although NAM countries have often expressed concern regarding power balances, it is not the central motivating principle of the group. Instead, the group’s raison d’etre is rooted in Cold War politics and has had difficulty in finding coherence in its mission since the end of the Cold War. The BRIC countries certainly represent ascendant (and potential challenger) status in the post–Cold War era that would make them likely candidates for dissatisfied power status. However, because two of the four (Russia and China) benefit from their membership in the P5, it would be irrational to expect them to mobilize their “dissatisfaction” in opposition to an institution that affords it special powers and privileges. In contrast, we should expect them to strongly defend their powers vested in the P5 and to oppose new institutions that might constrain that strategic advantage. Therefore, using BRIC membership is not the most suitable proxy for dissatisfied power.

I suggest that membership in the G20-DN (Group of Twenty Developing Nations) serves as a suitable alternative to operationalize this broader sense of dissatisfaction.58 The G20-DN has its roots in trilateral discussions by India, Brazil, and South Africa (IBSA Dialogue Forum) resulting in the Brasilia Declaration.59 In this document, the three nations make a specific call for reform of the UN—specifically the Security Council.60 It also referred to the distorting effects of globalization and the role that the trade regime played in this process: they agreed that “globalization … must benefit the largest number of countries” to make the system more “equitable.”61 At the Fifth Ministerial Meeting in Cancun, the group grew to twenty members and was instrumental in derailing the Doha trade round in 2003—the so-called “development round.” Consistent with the Brasilia Declaration, the members of the G20-DN agreed that the GATT/WTO trade regime contributed to the growing economic disparity between economically powerful countries and the developing world. For this reason, the trade regime was seen as an instrument for the creation and maintenance of the hierarchical international order—an order in which they found their relative position weakening.62 Though egoistic trade preferences were varied within the G20-DN, the group specifically “talked of rebalancing inequities, not proportionate and reciprocal concessions” as the great powers tended to frame trade negotiations during the round.63 In other words, the goal of continued talks would be to redefine the mission of the WTO as an international institution from one based on the principle of egoistic gains to one based on the principle of equalizing global power (im)balances. The organizational coherence of the group around this issue of rebalancing global inequities make it a logical choice to measure whether a state should be considered a “dissatisfied power” under the definitions put forward by Organski and Kugler.64

Thus, the key independent variables are defined by membership in one of three groups: (1) the P5, (2) Uniting for Consensus and the G4, and (3) the G20-DN (plus Uniting for Consensus and the G4). The next challenge is to operationalize design preferences. During the course of informal discussions and formal negotiations, state representatives may offer statements that give us a sense of design preferences. However, representatives generally do not come to the table with a specific “ideal design” in hand, and design proposals are fluid during the course of negotiations. Therefore, getting a sense of where a country stands is best measured by its response to a concrete design proposal. Fortunately, two concrete designs were put forward during the process of ICC negotiations that vary in terms of the areas of interest put forth here: the 1994 Draft Statute created by the International Law Commission (ILC Draft) for consideration at the PrepCom meetings (1996–98), and the 1998 Rome Statute put up for a vote at the conclusion of the Rome Conference negotiations. Although there are numerous differences in design between the two, among the most critical (and contentious) involved the role of the UNSC in the operation of the court. As noted by Schabas, the ILC Draft functionally nested the court within the operational authority of the UNSC: “When the draft statute of the ICC [ILC Draft] was submitted to the United Nations General Assembly by the International Law Commission in 1994, the concept was very much that of a permanent counterpart to the ICTY, to act more or less on stand-by waiting for specific assignments from the Security Council.”65 The relationship between the court and the Security Council was spelled out in Article 23:


	Notwithstanding Article 21, the Court has jurisdiction in accordance with this Statute with respect to crimes referred to in Article 20 as a consequence of the referral of a matter to the Court by the Security Council acting under Chapter VII of the Charter of the United Nations.

	A complaint of or directly related to an act of aggression may not be brought under this Statute unless the Security Council has first determined that a State has committed the act of aggression which is the subject of the complaint.

	No prosecution may be commenced under this Statute arising from a situation which is being dealt with by the Security Council as a threat to or breach of the peace or an act of aggression under Chapter VII of the Charter, unless the Security Council otherwise decides.



Article 23 gave the UNSC the authority to refer cases for investigation and trial, authority to determine if acts of aggression had occurred that warranted referral to the court, and afforded the council the power to halt a case.66 In an important sense, the latter provided each council member with a veto on proceedings and did so in language that afforded the council sole discretion in determining whether it should assume control over the decision to move forward or halt proceedings. In contrast, the Rome Statute emphasized a design that was much more independent of the UNSC and therefore removed it from the institutional nesting that marks its ad hoc precursors, the ICTY and ICTR. Thus, we can get a sense of design preferences by comparing the significance of institutional membership on support or opposition to each of these design proposals.

The hypotheses proposed in this chapter are tested using a mixed-methods approach. Because no formal votes were conducted at the PrepCom meetings, state preferences on the ILC Draft must be analyzed using a qualitative methodology. Primary data analyzed are minutes and summaries of PrepCom meetings, statements made by members of delegations participating in the PrepCom meetings, official statements released by state delegations and state missions to the UN, and observations of independent personnel present during the meetings. To access this information, I draw on archival records of the PrepCom meetings available through the ICC’s Legal Tools database, author interviews with key personnel, statements made through the media, and policy statements and press releases issued by the permanent missions to the UN.67 Analysis of state preferences for a court independent of the UNSC institutional nest uses a combination of quantitative and qualitative techniques. The vote held on the Rome Statute makes it possible to measure the significance of institutional membership on state support or opposition to this design for the court. Because the dependent variable is dichotomous, a nonlinear estimator is required. Probit analysis of state signature of the Rome Statute is used to test the statistical significance of the various causal variables included in the analysis. It enables us to answer the question: Is membership in the group of dissatisfied powers a significant predictor of state support for the proposed design? Signature is chosen as the dependent variable rather than ratification because it is better suited to the political dynamics hypothesized here, particularly that related to the motivation and strategy of dissatisfied powers. In this chapter I test a theory of institutional design preferences, not state commitment, so issues of ratification are largely irrelevant unless a lack of ratifications forces states back to the negotiating table to hash out a new design proposal. The hypothesis forwarded in this chapter would suggest that some signers pushed the statute (in part) to put pressure on the P5 to join the court under this design structure. This political pressure involves the pressure to sign, not to ratify, because such dissatisfied powers have no control over whether P5 members will ratify the treaty. They can, however, put pressure on states to follow through on the commitments signaled by their signature of the statute, for failing to do so could weaken that country’s international soft power.68 So what should we see in terms of design preferences under this framework? Table 2.1 summarizes the predicted preferences of the various groups of interest in this analysis.
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These power-based variables are then combined in the analysis with those representing two major alternatives present in the existing literature: liberal principles and sensitivity to exposure to prosecution. Liberal principles are operationalized through the use of two measures: (1) the level of democracy as measured by the Freedom House Index,69 and (2) the level of human rights NGO activity in a given state.70 Another explanation found in the literature on international criminal courts is that state reluctance to join the ICC is largely a function of a state’s military exposure to prosecution.71 The logic of the argument is that states whose troops are deployed abroad—particularly for missions that are not in defense of their homeland (such as humanitarian interventions or peacekeeping operations)—should be less willing to expose them to potential prosecution for their actions during combat missions.72 To test this argument, I include the number of peacekeepers (logged) that countries contributed to international humanitarian intervention missions at the time of the Rome Conference negotiations.73



The PrepCom Meetings and the ILC Draft Statute

A close review of the archival records from the PrepCom deliberations makes clear the strong and unanimous support P5 members had for an ICC nested largely within the authority of the UNSC, consistent with the predictions offered here. Preferences among P5 members for the ILC design conform to expectations in the context of how interests are nested within existing institutional arrangements. For the Security Council, interest in creating a permanent court was more pragmatic than principled. As shown in chapter 1, the need for a permanent court and any subsequent change of institutional design was not the product of a sense that existing tribunals were somehow deficient in the justice they meted. Instead, the motivation to pursue a new court was primarily based on a desire to reduce institutional costs and to increase efficiency. The functional obstacles to setting up ad hoc tribunals in times of crisis were so formidable that they potentially threatened the efficacy of the adjudication process.74 There was also the issue of operational costs. Jamison Borek, deputy legal adviser at the State Department, made clear the American conception behind the proposed court: “A primary purpose in establishing a permanent international criminal court is to avoid the necessity of the Security Council establishing ad hoc tribunals to deal with crimes arising under international humanitarian law.”75 In other words, for the P5 creating a permanent court would be largely an issue of efficiency and cost savings over continuing to create tribunals on an ad hoc basis. This position was also articulated by the British delegation who expressed their “desire to obviate the necessity for the Council to establish new Ad Hoc Tribunals.”76 For the U.S. and British delegations, the ICC was conceived as a permanent form of the ad hoc tribunals.77

Discussion regarding the relationship between the court and the council centered largely on Article 23 of the ILC Draft Statute that specified the council’s authority and control over the initiation of legal proceedings. The P5 members were consistent in their support for the ILC Draft, particularly the inclusion of Article 23 in the final design of the ICC. For example, the Russian representative stated, “Our delegation believes that the [ILC] Draft Statute provisions on the Security Council powers in relation to the future Court are well founded. In our view they reflect a quite important aspect: the provision of the Statute should in no way prejudice those provisions of the UN Charter which are related to the powers of the main UN bodies and, first of all, that of the Security Council.… In this connection we consider the provisions of Art. 23 of the Draft Statute to be of utmost importance.”78 This position was further articulated in the minutes of the PrepCom meeting in 1996, which stated that “the representative of the Russian Federation said that the court statute should not, in any way, limit the powers of the Security Council.”79 France also strongly favored a design that maintained a high degree of institutional nesting, and the French delegation “argued that the Security Council should screen all state complaints to see if they involve a situation of threat to or breach of international peace and security.”80 In essence, this provision would serve as an extension of UNSC veto powers wielded by the P5. The U.S. delegation articulated a preference for an even higher level of Security Council control than that which was articulated in the language of the ILC Draft. David Scheffer, head of the U.S. delegation recalled, “The draft statute also provided for state party referrals to the court, while we still preferred only Security Council referrals.”81 Although such control over the “trigger mechanisms” does not constitute a design that strictly nests the ICC in the UN/UNSC as a subsidiary organization, it does nest its operational control within this existing institutional authority structure. In essence, this constitutes de facto nesting if not de jure.

In terms of the hypotheses proposed here, the available evidence is most convincing in terms of the interests of P5 members for a nested design. Cherif Bassiouni, vice chairman of the PrepCom, noted that no non-P5 country representatives voiced support for the ILC Draft Statute’s stated role for the council.82 In particular, David Scheffer recalled that the design that afforded the Security Council sole referral power found no favor outside of the P5.83 Thus, although the empirical evidence makes clear the P5 preferences with regard to nesting, the specific preferences of other participants are more opaque. Nevertheless, documentary evidence does show that the dissatisfied powers defined here were often quite outspoken in expressing their opposition to the degree of control nested within the UNSC as articulated in the ILC Draft Statute. Some of the objections were relatively limited and focused on specific provisions within Article 23. For example, Hans-Peter Kaul, head of the German delegation (and member of the G4), emphasized their objection to council control over trigger mechanisms as well as extension of veto powers. He stated, “It would be in our view quite inappropriate if the Security Council could submit individual cases or prevent the investigation and prosecution of cases involving such situations.”84 The delegation from Chile also offered specific objections to parts of Article 23, stating that paragraph 3 “implied an improper subordination of the Court to the Security Council.” In this case, such subordination would be a function of the nested design reflected in the ILC Draft.

Other members of delegations defined here as dissatisfied powers offered broader objections to functionally nesting the court within the authority of the UNSC. For example, Lorenzo Ferrarnin of the Italian delegation stated that “the relationship between the court and the Security Council should preserve the independence of the court.”85 The Indonesian delegation was also skeptical of a role for the Security Council. In a meeting summary, the rapporteur noted that “the representative of Indonesia said that since, in many instances, Security Council deliberations had been political, the court should not be affected by its considerations.”86 Similarly, the Mexican delegation “saw no reason to involve the Security Council in the work of the international criminal court.” The delegation added, “The court should be based on the principle of universality. That could only be achieved by leaving the Security Council out of its structure. Article 23 should be deleted from the Statute.”87 This statement was consistent with Mexico’s earlier opposition to the creation of the ICTY. At the time, Mexico issued an official report questioning the Security Council’s authority to create the ICTY under its Chapter VII powers.88

Some delegations from dissatisfied powers hinted that their objections were based at least in part on considerations of how a nested design would affect relative power balances. As noted in the official PrepCom proceedings, “Some delegations found article 23 either completely unacceptable or in need of substantial revision precisely because it conferred more authority on the Security Council than did the [UN] Charter or than was necessary in contemporary international relations.”89 The Argentinian representative asked, “How could a government be party to a treaty that would apply to all States parties, except for the permanent members of the Security Council?”90 This would seem to suggest that the Argentinian delegation associated the nested design with reinforcing a tiered international system based on power afforded to the Security Council. The Venezuelan delegation, a member of the G20-DN, showed sensitivity to the realization that a nested design would increase the relative powers of the P5. Its representative stated that affording the UNSC the sole power to refer and defer cases would violate the “equality of states.”91 The delegation later added, “It would not be appropriate to confer new functions on the Security Council beyond what was provided for in the Charter.”92 Libya’s position was among the most provocative in terms of opposition to the Security Council. In calling for the complete deletion of Article 23, the Libyan delegation said that “the Security Council had been used as a ‘sword in the hand’ of hegemonic great powers.” It added, “The great powers should not be allowed to extend their vetoes to the international criminal court.”93

Ultimately, deleting Article 23 would largely remove the ICC from the UNSC nest. At the conclusion of the sixth PrepCom meeting held from March 16 to April 3, 1998, a consensus began to form behind the idea of an ICC fully removed from the UN nest, setting up the dividing line for the negotiations held in Rome in summer of 1998. At this point, the P5 were unified in their design preferences, though the United States, Russia, and China were probably the staunchest advocates for strict control of the court by the UNSC. On the other side were the beginnings of the Like-Minded Group, seeking a more independent institution free of the UNSC nest. The nested interests framework begs the question—Is membership in the group of dissatisfied countries a significant predictor of whether or not it would support the institutional design articulated in the Rome Statute?



Removing the ICC from the UNSC Nest

During the course of the Rome Conference, delegations from the group of dissatisfied powers expressed preferences similar to those that they had stated during the PrepCom meetings. Among the Coffee Club members, Canada assumed a leadership position in organizing support for a strong and independent design for the ICC. Canada is widely regarded as the leader of the Like-Minded Group, and Canadian diplomat Philippe Kirsch was instrumental in managing the Rome Conference negotiations as conference chair. Likewise, other Coffee Club members took assertive positions vis-à-vis the relationship between the court and the Security Council. At the Rome Conference, the delegation representing Pakistan argued that “the role assigned to the Security Council in activating the trigger mechanism should be the exclusive realm of States parties, as Security Council decisions were based on political considerations and not on legal principles.” The delegation added that Pakistan “therefore opposed any Security Council role in relation to the Court.”94

G4 countries—those who advocated vigorously for reform of the Security Council—expressed similar preferences regarding institutional design of the ICC. Though their positions were similar, the origins and context of their dissatisfaction with the structure of the contemporary world order were different than that of the Coffee Club countries.95 In the case of the G4, each had sought to find a seat at the table with the existing P5 members. Japan expected to be welcomed to the club in 1995 when the UN celebrated its fiftieth anniversary. Germany let it be known that it expected to follow Japan.96 India also had been lobbying for a seat at the table as they continued to develop their nuclear weapons program. However, in the time leading into the Rome Conference, they all found decreasing prospects of attaining their goals.97 India’s chances for joining virtually disappeared in the fallout from the nuclear tests it conducted in May before the Rome Conference.98 With prospects for inclusion waning, changing strategies to one that sought to whittle away the advantages afforded by permanent membership makes sense, and supporting a strong and independent ICC served as a means to accomplish this agenda.99 The representative of the Indian delegation, Dilip Lahiri, stated that a preeminent role for the Security Council in design of the court, “constitutes a violation of sovereign equality, as well as equality before the law, because it contains an assumption that the five veto-wielding States do not by definition commit the crimes covered by the ICC Statute, or in case they so commit, they are above the law and thus possess de jure impunity from prosecution, while individuals in all other States are presumed to be prone to committing such international crimes.”100 Germany’s position also hardened against a design that retained the ICC within the UNSC nest. Before the PrepCom meetings, Germany was largely supportive of the notion of a criminal court nested within the authority of the council, as the ad hoc courts had been. However, by the time the Rome Conference began, it had become one of the staunchest advocates of an institutional design that freed the court from Security Council control. When the delegation from Singapore offered a compromise design that offered the UNSC limited control over the court, the German delegation spoke out against it. They argued that “the institutional design of the ICC should not give any chance to the UN Security Council to create obstacles for the Prosecutor.”101 Moreover, the German delegation actively sought to prevent the P5 from mobilizing support for its design preference. For example, members of the German delegation attended a meeting of francophone countries organized by France and addressed the representatives from smaller states in attendance, arguing that “the important decisions at hand should not be left to the powerful P5.”102 The Germans sought to bolster support for their design preferences by offering support to delegations from developing states attending the francophone meeting.

Though the rhetoric drawn from archival records itself makes a compelling case, I have employed probit regression analysis to test whether classification as a “dissatisfied power” is a significant predictor of state support for a design that creates a court independent of the UNSC nest. The dependent variable used in the probit analysis is support for an “unnested” design, defined either by signature of the Rome Statute (which establishes a high degree of institutional independence from the Security Council) or by specific statements regarding state design preference if they were available. Some countries—most notably India—supported the “unnested” design, but did not sign the Rome Statute because its representatives felt that the proposed design did not go far enough in insulating the court from the Security Council. Thus they were coded as “supporting” because support here denotes a design preference, not just support for the Statute as written. Two primary models are tested—one using the narrower definition of dissatisfied power, the other using a more general measure of dissatisfaction. The first model tests the significance of state membership in groups seeking reform of the UN Security Council (UfC+G4) on whether they support an “unnested” design for the ICC. The results for UfC+G4 were omitted by the statistical software program used (Stata) because the variable perfectly predicts the outcome. In other words, all of the members of the UfC and G4 supported the unnested design as predicted by the hypotheses forwarded in this chapter.

What about countries representing a broader, more general dissatisfaction with the unequal distribution of power evident in contemporary international society? The second model tested the effect and significance of “dissatisfied powers” when the variable includes the G20 group of developing countries (G20-DN). The results of the probit analysis reveals that dissatisfied power status is statistically significant in explaining support for the unnested design at nearly the .05 level (p = .064). Although this result may raise questions for some scholars regarding the level of significance, it is crucial to note that Guatemala is the lone outlier in this group (and has since joined the court through accession).103 This outlier is discussed in detail in chapter 3. Moreover, when marginal effects are calculated, not only is the level of significance high, but the impact of membership in the group of dissatisfied powers has a considerable effect on design preferences. As shown in table 2.2, membership in the group of dissatisfied powers increases the probability of support for an unnested design by 17% (dy/dx = .168). For a few of these states, this preference was so strong that they opted not to sign the Statute because this design did not go far enough in removing the court from the UNSC nest and ensuring its independence from the council. Among this group of countries was Indonesia, whose representative “emphasized how important it was for the Court to be impartial and devoid of political influence of any kind, including the Security Council.”104 Cuba was another G20-DN member that supported an institutional design that reflected a parallel rather than nested relationship between the court and the council. However, it too opted not to sign the statute because “the Statute did not meet the aspirations of the great majority of humankind, particularly the peoples of the South.”105 Manuel de Jesus Pirez Perez, legal adviser for the Cuban Ministry of Foreign Affairs, would later clarify this objection: “The International Criminal Court’s lack of independence is concerning, considering the way in which its relations with the Security Council have been defined. Article 16 of the Rome Statute grants power to the Council to suspend the Court’s investigations or indictments, and Article 5 purports to regulate in the future the Criminal Court’s jurisdiction to the ruling that the Security Council could make on the existence of an aggression act committed by a State. These two elements question the true efficiency and independence of the Court.”106
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The evidence regarding dissatisfied power status on state interests does not refute that principled norms and human rights activism play a strong role in preferences, but rather suggests that their influence is not sufficient to explain design preferences. Initial probit results reveal that the level of democratic freedom (Libdem) is indeed a statistically significant predictor of preferences, whereas the number of human rights NGOs (LogNGO) present in a country does not quite reach the .05 threshold.107 It is likely that the two are highly interrelated, as one might expect both (1) a higher level of NGOs present in liberal democracies that support them, and (2) a higher level of influence since these NGOs are likely to be more successful in mobilizing liberal polities than nonliberal ones.108 However, when converted into their marginal effects, it is clear that the degree of influence these factors have on predicting design preference is considerably less than is the case for dissatisfied power status. As shown in table 2.2, the marginal effects reveal that as the level of democracy decreases (i.e., gets higher on the Freedom House Index), the probability that a country will support the unnested design decreases by 5%.

Consistent with expectations, the quantitative and qualitative empirical evidence make clear that dissatisfied powers strongly preferred an institutional design that would create a court free from the UNSC nest. The picture for the states “privileged” by the institutional status quo is more complicated during the latter stages of negotiations. Among the P5, the United States, Russia, and China held fast to their preference for a nested design; however, both Britain and France ultimately broke ranks from the P5 consensus and signed the statute (and later ratified it). Although this does not refute the fact that both strongly preferred the nested design model, it does raise the question of why they changed their position. This question is addressed in chapter 3.



The Kampala Review Conference

The first review conference held from May 31 to June 10, 2010, at Kampala, Uganda, offers another opportunity to gauge state interests with respect to the institutional design of the ICC. As stipulated in Article 123 of the statute, the United Nations was to convene a review conference seven years after the statute entered into force. The statute specified that the purpose of the review conference was to consider any amendments to the statute. In a sense, the Kampala Review Conference represents another iteration of the politics of institutional design, though this time involves design modifications rather than institutional creation. Amid the many issues that were addressed, one issue dominated negotiations at Kampala: whether to activate court jurisdiction over the crime of aggression and the process by which jurisdiction would be exercised.

The inclusion of aggression under the competencies of the ICC was by no means a new development in the process of the court’s institutional design. Aggression was included in both the ILC Draft Statute in 1994 as well as the Rome Statute in 1998. Article 5(1) of the Rome Statute lists the crime of aggression as falling within the jurisdiction of the court. However, under Article 5(2), jurisdiction was to be exercised only after provisions were established that defined the crime and set out the conditions under which jurisdiction would be exercised by the court. Though there was much debate over the issue of definition, the most contentious aspect of the negotiations over ICC jurisdiction regarding aggression concerned the role of the Security Council. The design hypotheses forwarded earlier would lead us to expect that P5 members would demand that the council retain control over the trigger mechanism with regard to aggression (if they would support its inclusion in the statute at all), whereas dissatisfied powers would seek to further weaken P5 power by strongly advocating for the inclusion of aggression under crimes covered by the court and ensuring that authority for exercising this jurisdiction rested firmly with the Office of the Prosecutor rather than with the Security Council.

It is difficult to perform a precise test of these hypotheses, at least with regard to the dissatisfied-powers hypothesis, because no formal vote was taken during the Kampala Conference. However, the available evidence certainly appears consistent with these expectations, particularly with regard to the behavior of the P5. One might expect that the British and French defection from the P5 consensus against a strong ICC independent of Security Council control signaled a dramatic shift in interests for both. However, positions taken during the Kampala Review Conference suggest that P5 interests remained quite homogeneous. On the issue of aggression, the position of the P5 has remained consistent since the PreCom discussions of the ILC Draft Statute. The P5 consistently interpreted Article 39 of the UN Charter to confer on them exclusive powers to determine whether an act of aggression has taken place. From this interpretation, all five members remained adamant that a Security Council determination was an essential precondition to the ICC’s jurisdiction over aggression.109 Article 23(2) of the ILC Draft suggested that ICC jurisdiction over aggression would be controlled by a prior determination by the UNSC that aggression had occurred in a given situation. In other words, the council would have a monopoly of control over the trigger mechanism for court jurisdiction over the crime of aggression. The P5 were unified in their support of this design and held fast to this position throughout the Rome Conference negotiations. As noted by Claus Kress and Leonie von Holtzendorff, “The permanent members of the Security Council adopted the ILC proposal and defended it with the greatest possible vigour until the last minutes of the negotiations.”110 Unable to break the unity of the P5, supporters of the Rome Statute ultimately decided to punt on the issue of aggression in order to seal the deal on the remaining aspects of the court’s design. Thus, the exercise of jurisdiction was put off until design issues could be resolved during the review conference. Aggression was the unfinished business left over from Rome.

In preparation for the upcoming review conference, the Assembly of States Parties (ASP) created the Special Working Group on the Crime of Aggression (SWGCA) in 2002. Its purpose was to create working proposals for possible amendments to the statute involving adopting a specific definition of aggression as well as rules pertaining to the court’s jurisdiction over this issue. Led first by Tuvako Manongi from Tanzania and then Silvia Fernandez de Gurmendi from Argentina (both countries classified as “dissatisfied powers” under the broader definition previously given), the SWGCA proposed that the court could exercise jurisdiction after the Security Council had determined that an act of aggression had taken place. However, in situations where the Security Council does not act to provide a determination regarding aggression, the proposal also listed several options that would grant the Office of the Prosecutor (OTP) the authority to move ahead with prosecution without it. These could either be a function of a specific amount of time passing or an alternative body making the determination that aggression had taken place. The latter could be the Pre-Trial Chamber, the General Assembly, or the International Court of Justice. This notion of wresting control of jurisdiction from the UNSC to the court also figured prominently in a series of proposals circulated during the conference. These included proposals submitted by Argentina, Brazil, and Switzerland (commonly referred to as the ABS Proposal), a proposal by the Canadian delegation, and a synthesis of the two, referred to as the ABCS nonpaper. Delegations of countries identified here as “dissatisfied powers” played key roles in the development of these design proposals, and each sought to retain the power of the court to exercise jurisdiction when the Security Council was unable or unwilling to act. In particular, Brazil was among the most assertive in seeking to constrain the P5 in its design proposals. Beth van Schaack recounted that coalition members such as Brazil and South Africa (another dissatisfied power as defined here) “seemed to approach the negotiations primarily as an opportunity to score points on a larger Security Council reform agenda.”111 She added, “Brazil in particular was clearly endeavoring to play a big power role in opposition to the P-5.”112 Although there was some disagreement among the states parties on different aspects of the design proposals, a strong consensus was built among the dissatisfied powers in favor of limiting the role of the UNSC in the process of prosecuting aggression.113

Not surprisingly, members of the P5 did not support such design proposals and were indeed both adamant and outspoken in their preference for council control over aggression. In a prior statement to the ASP, Stephen Rapp, U.S. ambassador at large for war crimes issues, stated, “Our view has been and remains that, should the Rome Statute be amended to include a defined crime of aggression, jurisdiction should follow a Security Council determination that aggression has occurred.”114 This view is consistent with the consensus shown by all P5 members during the Kampala Review Conference. France and Britain showed no sign of defecting from this consensus as they had seven years prior at the Rome Conference. Neither could be persuaded to join the consensus behind the ABCS proposal because it rejected the idea of a Security Council monopoly on the exercise of ICC jurisdiction over aggression.115

As had been the case at Rome, the fault lines were clearly demarcated between the court and the Security Council. In contrast to the outcome in Rome, however, at Kampala it was the unified P5 that prevailed: “There was simply not the political will in Kampala to overcome the concerns of the permanent members of the UN Security Council (the P-5), who unanimously expressed the view that the Security Council must be given the right to act as the sole filter as to whether the ICC may proceed with investigations into the crime of aggression.”116 The result of the conference was a political compromise between the P5 and their allies and those who sought to address systemic power imbalances by enabling ICC jurisdiction over the crime of aggression. The inclusion of aggression in the statute at all certainly must be seen as a victory of the coalition of principled states and those states who consider its addition as a positive step in rebalancing the system. Explaining its rationale for supporting the addition of aggression to the court’s mission, the Mexican delegation declared, “The counterbalance of political and military asymmetries is given by Law. That is the most powerful weapon of the Court and the international system.”117

On the other hand, numerous concessions were made that afforded the Security Council considerable control over the extension of the court’s jurisdiction. In cases where primary investigations are established from either referral by a member of the ASP or through the proprio motu powers of the Office of the Prosecutor, the Kampala compromise retains significant power to the council to halt further investigations. First, the OTP can only move forward with an investigation if the Security Council has not acted in at least six months to make a determination whether aggression has taken place. In such an event, the prosecutor would still have to request authorization to proceed from the Pre-Trial Chamber before moving ahead with an investigation regarding aggression. Moreover, the Security Council still retains the power to defer ICC action through its Article 16 authority, even if it has not made an active determination regarding aggression.118

Although the Kampala resolutions reserve a significant degree of control over the exercise of jurisdiction over crimes of aggression for the P5, these were achieved with further concessions. These include the exclusion of nonmember states to ICC jurisdiction, as well as provisions that allowed states the right to opt out of court jurisdiction over aggression. The nonmember exclusion shields the P5 members who were not party to the Rome Statute from any possibility of prosecution by the court regarding aggression. Moreover, it vests the power to extend jurisdiction to nonmember states only through a Security Council referral, a power it may exercise to apply jurisdiction to nonmember states over other crimes covered under the statute. Lastly, the final resolutions agreed to at Kampala delayed the implementation of jurisdiction over crimes of aggression until at least 2017 and were subject to subsequent action by the Assembly of States Parties. For these reasons, Beth van Schaack anticipates that “in light of the circuitous and cumbersome jurisdictional regime created by the new amendments combined with the existing jurisdictional obstacles in the ICC Statute, aggression prosecutions will likely be few and far between.”119

Theories of regime complexes can help us understand how state interests regarding international institutions can be affected by existing institutional arrangements. This framework highlights how the institutional status quo can (and often does) have significant implications for state power by empowering some while constraining others under its rule structures. The advantages (and disadvantages) ensconced in existing institutional arrangements can figure prominently in both state interests involving the creation of new institutions as well as the evolution of existing ones. As the evidence presented in this chapter makes clear, state preferences regarding support or opposition to the creation of a new international institution (or change to an existing one) hinge on the process of institutional design. Thus, understanding how state interests can be nested within existing institutional structure helps us to understand the design preferences of states engaged in the process of negotiation.

The findings drawn from this theoretical approach are significant to our general understanding of the politics of international institutions. As international institutions continue to proliferate, states will likely seek to use institutions strategically, using design as a means to forward their own relative power or constrain the power of others. Navigating this increasingly dense web of interconnected institutions to forward a “national interest” will become increasingly challenging. As the cases of Britain and France make clear, interests nested in a country’s membership in a given institution (UNSC) may clash with interests accrued from membership in another (the EU). In addition, not only are states left to find an option that provides the greatest net effect, but they may at times be inclined to include domestic political factors in the calculus. Not all institutions are nested in existing institutions and the nature of nested relationships varies both in character and potential impact. However, as the number of international institutions continues to grow, it stands to reason that the regime complex framework will be not only increasingly helpful but very likely necessary for understanding institutionalization and state behavior. As Oran Young notes, “this sort of institutional interplay is destined to loom larger in the future, as interdependencies among functionally distinct activities rise in international society and the density of international regimes increases.”120 Therefore, the utility of this approach across issue areas is likely to be increasingly necessary to understand why international institutions are formed and why they take the form that they do.

The case of the creation of the ICC offers an ideal situation to illustrate how these dynamics play out in practice. It has been said that “the leaders of the Rome conference faced a trade-off between legal principles and power realities, which they resolved in favor of legal principles.”121 A closer look at the evidence using the nested-interests framework suggests that this view is not entirely true. Instead, the theory yields a counterintuitive insight that challenges the conventional wisdom: state interests regarding the ICC were in many cases influenced by concerns over relative power. Although proponents of a court free of the UNSC nest couched their arguments in principled terms—of equality under the law irrespective of power—ultimately in the process of creating the ICC, we see struggle between those empowered by existing institutional arrangements and a group of dissatisfied powers seeking to dismantle the advantages of the privileged. Some scholars have hinted about these geopolitical dynamics. Among them, Schabas writes, “The Rome Statute was an attempt to effect indirectly what could not be done directly, namely reform of the United Nations and amendment of the Charter.”122 Similarly, Ruth Wedgwood described the process of creating the ICC as something of a “palace revolution” against the UNSC and the competencies assigned to it by the UN Charter.123 And yet, none has offered a theoretical framework or rigorous empirical testing to explain the geopolitical dynamics involved in the creation of the court.

Understanding the geopolitics involved in the design and creation of the court helps us see that the ICC is one of the exceptional cases among international institutions. Unlike the many regimes and organizations created to overcome coordination problems, the potential gains and losses offered by the court involved more than just short-term advantages to relative power. Moreover, the court involved more than just the articulation of rules to guide and govern such transactions and interactions. Though an international legal institution, the court represented more than law. The theoretical framework and empirical findings presented here make it clear that what was at stake during the Rome Conference in 1998 was much more than the design of an international criminal court—it was the organization of international order itself.







 



Chapter 3

EXPLAINING THE OUTLIERS

Domestic Politics and National Interests


Labour’s foreign policy can be characterized as a kind of two-level game in which international concerns must be linked with a domestic agenda, in this case essentially a party political one.

—MARK WICKHAM-JONES

The theory of institutional design preferences forwarded in chapter 2 provides a lens for identifying how a country’s preferences can be influenced by its interests regarding relative power and its satisfaction or dissatisfaction with its relative place in the hierarchy of international society. This certainly applied to the case of the International Criminal Court (ICC) because its design had such potentially dramatic implications for international order. In particular, this involved the system of great-power privilege ensconced in the institution of the UN Security Council (UNSC). However, as pointed out in chapter 2, key outliers emerged in the groups that were analyzed—among both the privileged and dissatisfied powers. Their unexpected behavior raises several important questions. Given their solidarity going into the Rome Conference, why did Britain and France break ranks with their fellow P5 members and ultimately support the design favored by the Like-Minded Group (LMG)? Among the dissatisfied powers, Guatemala was the only one that did not support the Rome Statute design that took control of the ICC away from UNSC and the P5 (five permanent members).1 Why did Guatemala not follow suit of the other dissatisfied powers? Certainly no theory can account for all outcomes. However, the significance of these outliers warrants a closer look to explain their behavior. Understanding why these states did not behave as expected is important to bolster confidence in the power of the theoretical framework proposed in chapter 2. Did these countries act contrary to their interests regarding relative power?

A closer examination of the available empirical evidence shows these outliers do not really refute the broader arguments about the role that interests defined in terms of power have on institutional design preferences so much as they provide examples that illustrate how they shape preferences differently at different levels of analysis. In the cases examined in this chapter, power considerations were not limited to the international level. Rather, political leadership in each country gave priority to domestic power interests over concerns about relative power at the international level. To capture the effect of this trade-off between domestic and international interests, this chapter draws insights from the literature on two-level games to show how the actions of these outliers were influenced by interests concerning domestic political power.2

The chapter begins with a critique of existing explanations evident in the literature on the International Criminal Court. I then draw on Robert Putnam’s two-level game framework to generate expectations regarding state preferences for each of the outliers.3 Although it has been noted that domestic politics played a role in the decisions made by the representatives of Britain and France at the Rome Conference, this chapter analyzes the available evidence to reach a fundamentally different conclusion than is commonly reflected in the literature. It explains the British shift as primarily a function of New Labour’s electoral tactics to unseat the Conservatives and assume control over the government. In other words, New Labour utilized principles of idealpolitik to forward a realpolitik agenda. However, this chapter shows that this use of principled rhetoric did not signal a fundamental shift in British attitudes, nor was it the product of organized domestic political mobilization; rather it was a relatively short-term political tactic that was later discarded in the late 1990s. Unlike the cases of Britain and France, Guatemala’s behavior regarding the court has not garnered scholarly attention. Instead, the literature largely focuses on the Like-Minded Group, reflecting perhaps an assumption among scholars that this group represented largely homogeneous interests in institutional design. Like the other two outliers examined here, domestic politics are equally important to explain Guatemala’s behavior regarding the ICC. In this case, reluctance to join the LMG in favor of a strong and independent court was a product of individual and party survival—an attempt to remain in power.


Institutional Design and Domestic Politics

Constructivist scholarship argues that shifting preferences during the design negotiations at the Rome Conference were largely a function of the persuasiveness of the principled argument for an independent court put forward by the LMG.4 This perspective would suggest that representatives from Britain and France were convinced of the legitimacy of an institutional design that placed a priority on principle over power. If this was in fact the case, then both did more than just defect from the P5 consensus to accept the LMG design proposal. Rather, they too became “like-minded” in giving priority to principle over power in their design preferences. In other words, consistent with constructivist theory, the internalization of norms produced a change of identity, and this new identity redefined their interests vis-à-vis the ICC.5 As shown in the previous chapter, however, it seems that they were not as “like-minded” as some might have guessed (or hoped). At the Kampala Review Conference, the British and French were once again fully engaged in a consensus among P5 member states in the new round of negotiations on the institutional design of the court. In particular, this group jealously guarded UNSC control over ICC jurisdiction for cases of aggression. Thus, it would seem that the British and French shift during the Rome Conference hinged less on the power of the principled argument than it did other factors particular to that specific historical context. The question then becomes, What other factors made them more amenable to the LMG design preference at the time of the Rome Conference?

Alternative realist and neoliberal explanations would likely be based on the notion that any change in preferences would be the product of a recalculation of the relative gains available afforded by an alternative design. Consistent with these perspectives, Jay Goodliffe and Darren Hawkins suggest that states’ preferences are influenced by the actions of other states within their dependence networks.6 These networks may revolve around separate issues areas, including security, economics, and institutional memberships. Such states may seek consensus with network partners in hope that this might either yield material gains (such as trade concessions) or avoid potential punishments resulting from clashing interests.7 Goodliffe and Hawkins add, “We do not wish to imply that states are always clearly and explicitly rewarded or punished for their behavior by their network partners,” but that expected returns reflect a condition of “diffuse reciprocity.”8 This notion of dependence networks is certainly useful in identifying possible incentives for states to change their preferences on an issue. However, when considering its utility in explaining the behavior of both Britain and France at the Rome Conference, important questions arise. Why would dependence network dynamics have a stronger effect on Britain and France to conform to the European Union (EU) consensus instead of the other way around? At the time, the United Kingdom (UK) and France represented over one-third of the GDP of the EU even though they represented only 13% of the membership.9 Moreover, considering that the top three trading partners of the EU as a whole are (1) the United States, (2) China, and (3) Russia, one would expect that there would be more—indeed, much more—to gain or lose for EU states by not conforming to the preferences of these states, all of which expressed a strong initial preference to nest the ICC within the authority of the UNSC.10 It is also unclear why the UK, in particular, was willing to break with its primary dependence partner, the United States. Not only is the United States the top destination for UK exports and the second-highest source of imports to Britain, but the strategic alliance between the two has historically been characterized as constituting a “special relationship.”11 It is difficult to “net out” the potential costs and benefits for Britain and France to change their design preference (or at least their willingness to accept a suboptimal design), but the available evidence would cast serious doubt that the costs are offset by potential gains of conforming to the EU consensus on the Rome Statute.

A second significant question arising from the dependence network model is that it holds design constant. As specified in chapter 2, a state’s position of support or opposition to an international institution depends largely on its design elements. The design of the ICC, as with all major international institutions, involves myriad design elements. These include key factors such as level of obligation, precision, and delegation.12 Therefore, it is highly unlikely that a group of states would have identical design preferences, even where there may be congruity of interests, as was the case with the P5. Linking preferences to design is better characterized by actor “win sets”—a range of design elements that encompass all possibilities from the ideal model to the least acceptable. Thus, whether a country will accept a given design proposal depends largely on whether it fits within its design win set. As with all negotiations pertaining to the creation of new international institutions, the Rome Conference was marked by numerous design concessions offered by parties in order to build consensus for support. This suggests that the win sets of participating states are not fixed but to some degree fluid, as are the specific design preferences.

The notion of dependence networks and diffuse reciprocity is helpful and the predicted outcomes are consistent with the aggregated data, but the explanation for causal inference is problematic given actual circumstances surrounding the Rome Conference.13 To address these limitations, I draw on the logic of two-level game frameworks to explain the deviations from the expected behavior under the general theory forwarded in chapter 2.14 In contrast with liberal theories that suggest all foreign policy behavior is a function of domestic interest-group politics, the two-level game framework acknowledges that foreign policy interests are Janus-faced, simultaneously having both international and domestic dimensions.15 The nested-design theory has been offered here to explain the international interests of actors whose relative position in international society can be significantly affected by the outcome of the institutional design negotiations. To explain deviations in expected behavior under the two-level game framework, we must ask, “What are the relevant domestic actors that might affect a state’s system-level preferences during the negotiating process?” Moving down from the structural (system) level, we might then take a closer look at the behavior of those who vie for control of the state—individual politicians and the political parties they belong to.

A Machiavellian perspective would argue that at this lower level of analysis an actor’s primary interest would be the acquisition of power (or maintaining power they already have).16 As is the case at the international level of analysis, power is necessary for political survival. As will be shown in the following sections, these domestic sources of power politics provide significant insight into the behavior of the UK, France, and Guatemala at the Rome Conference and beyond. The analysis in this chapter begins by exploring the electoral politics of the 1997 election in the UK that brought the Labour government of Tony Blair to power. This outcome not only contributed to the shift in the British position on the ICC during the Rome Conference but also to France’s shift by making it the sole outlier among EU nations who were supportive of the Rome Statute. The cases of Britain and France are followed in the chapter with a section that focuses on how Guatemala’s position at Rome was influenced by party politics and fears that joining the ICC would be disastrous for the ruling party, the Frente Republicano Guatemalteco (FRG). Party leadership was leery of exposing itself to international prosecution, and this desire to maintain its domestic power ultimately trumped its desire for international balancing. Once these domestic political conditions changed, Guatemala’s position vis-à-vis the ICC changed as well. In this case, Guatemala’s accession to the Rome Statute is consistent with the hypotheses offered in chapter 2 regarding the dissatisfied powers.



New Labour’s “Ethical Foreign Policy”

On March 17, 1997, Britain’s Prime Minister John Major announced that the next election would be held on May 1 of that year. At the time, the Labour Party faced a daunting task: the Tories held power in Britain for nearly two decades since Margaret Thatcher became prime minister in 1979. When Tony Blair became leader of the Labour Party in 1994, he looked to Labour’s victory in 1945 for guidance in how to change the party’s electoral fortunes.17 Blair came to the conclusion that he needed to move the political discourse beyond the simple dichotomy that characterized party rhetoric in years past. Party politics were defined in terms of the left versus the right. Blair proposed a “Third Way” for British politics, beyond the left and right, and began a program to rebrand the identity of the Labour Party. Reflecting on his election strategy for the Labour Party, Blair writes, “To win the trust of the British people, we must do more than just defeat the Conservatives on the grounds of competence, integrity and fitness to govern. We must change the tide of ideas. Our challenge is show that in our policies, in our commitment and in our optimism we are ready to meet the country’s call for change and its hopes for national renewal. Britain stands at a crossroads, and Labour stands ready. Our challenge is to forge a new and radical politics for a new and changing world.”18

The specific dimensions of this idea of “New Labour” were articulated in a 1997 Labour Party manifesto that laid out the party’s platform and road map for success in the election.19 Most of the document focused on domestic affairs, signaling its relative priority in electoral strategy. As Blair recounted, “The 1997 campaign was fought almost exclusively on a domestic policy basis.”20 This sentiment would suggest that public opinion, or Labour’s perception of it, was not driven by foreign policy issues. More specifically, it would suggest that there was little political pressure on members of either party to support the creation of an international criminal court. Rather, Blair and the Labour Party focused on the public’s sensitivity to domestic issues, and these were reflected in the emphasis of the Labour Party manifesto. Labour’s five primary campaign pledges in the manifesto were (1) welfare to work proposals, (2) speedy punishment of young offenders, (3) reduction of National Health Service (NHS) waiting lists, (4) reduction in class sizes in schools, and (5) nursery care facilities for three- to four-year-olds.

Nevertheless, the New Labour’s election manifesto did include some foreign policy elements. Two key elements stood out: (1) higher priority placed on human rights, and (2) more active engagement with the EU. Although neither of these foreign policy priorities signaled any commitment to design preferences for the formation of a new international criminal court, both would figure prominently in Britain’s actions during the Rome Conference. Blair’s Labour Party platform promised that “we will make protection and promotion of human rights a central part of our foreign policy,” a move that was intended to distinguish itself from the realpolitik that marked Conservative governments from Margaret Thatcher to John Major.21 This was the genesis of the notion of an “ethical foreign policy” under the Blair government. British Foreign Secretary Robin Cook declared, “Our foreign policy must have an ethical dimension.… The Labour government will put human rights at the heart of our foreign policy.”22 This emphasis on an “ethical dimension” for foreign policy enabled Labour to characterize its foreign policy as a radical departure from that of the Tories. Scholars of British electoral politics have argued that this emphasis on charting a starker contrast with the Conservatives was an essential element of Labour’s election strategy. As one scholar put it, “New Labour calculated that there was an electoral incentive to bring ethical considerations to the forefront of the foreign policy debate.”23 Some critics argued that the lack of specifics articulated in Labour’s manifesto render it more of a list of aspirations than concrete policy.24 Moreover, this led some to question whether the high principles on which policy would be based amounted to little more than political spin devised for electoral gain. Paul Williams remarked that “New Labour has created more foreign policy slogans than even its most clairvoyant spin doctors could have envisaged during its 1997 election campaign.”25

Though short on foreign policy specifics, the 1997 Labour Party manifesto included a specific campaign promise regarding the ICC that was based on the notion of an ethical foreign policy and the promotion of human rights. The manifesto clearly states, “We will work for the creation of an International Criminal Court to investigate genocide, war crimes, and crimes against humanity.”26 Like most campaign promises, this statement was vague regarding the specifics of this commitment. It was, however, among the only specific elements of Labour’s notion of an ethical foreign policy articulated in the manifesto. Thus this position statement gained significance as a key part of the broader ethical foreign policy agenda.27 But what type of International Criminal Court was it committed to supporting? The manifesto provided no details about institutional design preferences.

Several scholars have pointed to the 1997 election and change in government in Britain as the source of changing preferences regarding the ICC.28 There seems to be an assumption, however, that the new Labour government represented a fundamental shift in how British national interests were defined. If this was truly a shift in British ideology brought in under new leadership, one could argue that ideals triumphed over realpolitik. But was this really the case? If so, we should see (1) consistency in the new government’s commitment to, and application of, an ethical foreign policy; and (2) the UK’s adoption of the LMG position in subsequent design negotiations regarding the ICC. In fact, we see neither outcome in the time following the rise of the Blair government. Critics contend that “despite an undoubted shift in elite discourse, evidence of continuity in foreign and defense policy is much more compelling.”29 They point to a series of foreign policy decisions that would seem to be at odds with a commitment to an ethical foreign policy. For example, even though Britain supported humanitarian intervention in Kosovo, asylum policy in the UK remained highly restrictive. One journalist remarked, “The Kosovar Albanians are the victims of the greatest crime of postwar Europe, but as soon as they cross the Channel, they grow horns and become scrounging frauds.”30 Another controversial foreign policy decision involved the sale of arms to Indonesia as political unrest in East Timor grew. These weapons were ultimately used to suppress the East Timorese. Tim Dunne and Nicholas Wheeler suggest that the case of arms sales to Indonesia “poses the question of whether Britain has sacrificed its commitment to human rights on the altar of trade.”31 A similar issue involved what became known as the arms-for-Africa affair. The UK had exported weapons and supplied mercenaries in Sierra Leone in violation of UN arms restrictions.32 Later in the tenure of Blair’s Labour government, British support for military actions in Iraq and Afghanistan also faced substantial criticism among human rights activists.33 Probably the most obvious example of the lack of consistency in the government’s commitment to basing its foreign policy decisions on an “ethical dimension” is that this notion did not appear in the party manifesto created for the election in 2001.34 Some have argued that the “ethical dimension” was dropped from the manifesto “because of the significant gaps emerging between New Labour’s statement of intent and its actual practices.”35 Instead of an ethical dimension, the emphasis of foreign policy was placed on maintaining active engagement with the EU—a position consistent with the party’s 1997 manifesto.

These developments call to question whether or not Britain had undergone a fundamental transformation, one that redefined both its national identity and its foreign policy. If the “ethical foreign policy” of the Labour government had truly proselytized the British to be more “like-minded” with the LMG than with its fellow P5 members, one would expect to see evidence of this shift in later negotiations regarding the ICC. The Kampala Review Conference held in 2010 was the first forum for negotiations concerning the ICC following the Rome Conference. As shown in chapter 2, there is little evidence to support the idea that a newly “principled” Britain now found more common ground with the LMG than with its fellow P5 members. Instead, the Kampala Review Conference showed a renewed and reinvigorated sense of cohesion among the members of the P5, particularly on questions of institutional design regarding ICC control over the crime of aggression.

So how exactly did the rise of New Labour affect British behavior on institutional design at the Rome Conference? The pronouncement of a new “ethical foreign policy” certainly mattered, but not necessarily because it reflected a fundamental shift in how interests would be defined. Instead, the evidence seems to suggest that interests defined in terms of power had a more prominent effect on outcomes than is generally assumed in the existing literature. Two elements figure prominently in reaching this conclusion. First, the statement regarding the ICC, its links to the broader notion of an “ethical foreign policy,” and the way it was perceived by both the public and the media significantly constrained the British position during the Rome Conference. Second, Labour’s commitment to strengthening its relationship with the EU—another key party platform—altered the balance of power between the British delegation at Rome and the LMG. Taken together, these domestic political factors served to expand the British win set regarding the institutional design that pushed it closer to that of the LMG. At the same time, design concessions offered to entice P5 support broadened the LMG’s win set to a point where agreement could be reached with the UK delegation.

As discussed earlier, much of the intent behind the rhetoric of a new “ethical dimension” centered on political strategy—in other words, as a means to political power. Once articulated in party documents and public statements by both Tony Blair and Robin Cook, the notion of an ethical foreign policy gained political traction among the electorate and garnered significant attention by the media in the UK. But what exactly would such a foreign policy look like? Only the brief statement regarding Labour’s support for the creation of an international criminal court offered tangible evidence of how this would manifest itself in policy under New Labour. Although the statement is concrete in its statement of support for a court, it did not articulate any particular design preference for such an institution. Subsequent public statements made after the election but before the Rome Conference give a clearer idea of what type of court Labour leadership had in mind when it professed its support. In a speech given on August 17, 1997, Robin Cook briefly outlined why the ICC was needed: “The current tribunals on Rwanda and on the former Yugoslavia have demonstrated the need for the legal mechanism to bring to justice those who brutally break international law. A permanent international criminal court would enable that work to begin more speedily when it is next required; would remove the need for an ad hoc decision that authorized legal processes with respect to a particular country; and would enable its lawyers to retain expertise and authority in this specialized field.”36 These sentiments suggest that the need for a permanent international criminal court is largely a functional one and stemmed from the inefficiencies evident in the ad hoc tribunals created under UNSC authority. This view was largely consistent with the stated positions of other P5 members before the Rome Conference. It is also consistent with prior UK statements made during the PrepCom meetings. It is likely, therefore, that when the statement was included in the 1997 Labour manifesto, that drafters had in mind a design consistent with the 1994 ILC Draft Statute. In prior statements, the British delegation stated explicitly that the ILC Draft “adopts the right approach” to the establishment of an international criminal court.37 There is no indication that this attitude changed with the Labour victory in 1997.

However, what the drafters of the manifesto had in mind regarding the ICC seemed to be interpreted quite differently by the British media, and in turn, the electorate. One significant drawback of the notion of the “ethical dimension” was that it was largely taken to represent a dichotomous character to foreign policy. In other words, in the public eye, this concept largely framed foreign policy elements as either “ethical” or “unethical.”38 This conceptualization placed substantial constraints on the foreign secretary’s office because successful diplomacy and negotiations depend on flexibility and compromise among a range of possible options. Indeed, party insiders suggested that even Robin Cook eventually considered the concept to be something of a millstone around his neck when engaged in diplomatic exchanges.39 Entering the Rome Conference, the British delegation sought to follow through on the pledge made by the Blair government. However, during the conference, the LMG gained the upper hand in framing the terms of the debates around a design proposal sharply at odds with the 1994 ILC Draft Statute (over the role of the Security Council). They were able to do so because representatives from their members had assumed key roles in the proceedings, including chairing most of the working groups and the bureau, the executive body that managed the day-to-day operations of the conference.40 In this emerging environment, the ethical foreign policy concept put British negotiators in a difficult position. Opposing the emerging consensus on the institutional design of the court would likely be viewed by the British media and public as going against their stated commitment to support the ICC and would likely incur significant domestic political costs. Reneging on its promise would certainly affect public trust of the new Labour government. For Blair, securing and maintain public trust “really matters.”41 The significance of Britain’s actions during the Rome Conference loomed exceptionally large because (1) support of the ICC was one of very few specific foreign policy elements identified by New Labour, and (2) the timing of the conference ensured that action regarding the ICC would be among the first major foreign policy actions of the new government. These potential domestic political costs created pressure to expand the British win set toward the LMG design win set.

This was not the only domestic political factor pushing for a larger British design win set. The 1997 Labour manifesto also promised a stronger British role in the European Union. In contrast to the Conservatives, Labour sought to become the “party of Europe” by increasing its engagement with the EU. Labour also promised that it not only supported remaining in the EU, but that it intended to “lead from the front” when it assumed the EU presidency in 1998.42 What did this mean for British bargaining interests during the Rome Conference? The LMG membership included all EU member nations at the time, with the exception of Britain and France.43 As such, Britain and France stood as obstacles to garnering a united European consensus on institutional design. Opposing the Rome Statute design would incur audience costs for the British at two levels. First, it would strain British relations with the EU at a time when it sought to assume a position of strong leadership within the institution. Second, opposing an EU consensus on the ICC and straining relations with the other member states would likely incur additional domestic political costs among the British electorate. Thus, failing to sign the Rome Statute would be politically catastrophic for New Labour, as two of its key platforms would be violated within the first year of the government.

Figure 3.1 illustrates the negotiating process during the Rome Conference in terms of two win sets—those of the UK and the LMG. As noted in chapter 2, one of the key design features contested by members of the P5 and members of the group of dissatisfied states involves the degree of independence the ICC would have in relation to the UNSC. At this point, the question does not specifically involve the interaction between satisfied or dissatisfied powers, but rather simply why the UK defected from the P5 consensus on the issue. Because the original (i.e., pre-conference) design win sets of the UK and the LMG did not overlap (UK1 and LMG1), there was little probability of an agreement. Domestic and EU-level audience costs pressed the UK to expand its win set to UK2. Although negotiations were rather fluid and it is difficult to make a highly precise estimate of when the win sets overlapped, the archival records suggest that potential domestic political costs alone were insufficient to push the UK win set to the right of LMG1. This must be seen as a necessary but insufficient explanation for British support of the Rome Statute design. Here we see that the LMG also shifted its win set in order to attract British (and other P5 member) support. For the more idealistic members of the LMG, the design concessions put forward by the broader win set was seen as regrettable; however, pragmatists in the group knew the importance of gaining great-power support.44 One significant design concession came in the form of what later became Article 16 of the Rome Statute, which afforded a measure of control to the UNSC. Article 16 states, “No investigation or prosecution may be commenced or proceeded with under this Statute for a period for 12 months after the Security Council, in a resolution adopted under Chapter VII of the Charter of the United Nations, has requested the Court to that effect; that request may be renewed by the Council under the same conditions.”45
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Figure 3.1. UK and LMG design win sets at the Rome Conference



The Singapore delegation also put forward a version of this language during the PrepCom meetings in 1997. At the time, the British delegation viewed the proposal favorably.46 However, its support for what became known as the Singapore Compromise wavered during the Rome Conference proceedings, signaling how reluctant the British delegation was to support the LMG design.47 In fact, at a private meeting of the P5 held at the Russian ambassador’s residence, the group sought to draft a compromise design that afforded a broad opt-out provision. Although there was consensus among the members of the group, the proposal met little support with members of the LMG, and European representatives were particularly opposed.48 Facing the rebuke of their fellow EU members, the British reconsidered their position.

Ultimately, the combination of sensitivity to potential domestic audience costs and the design concession regarding Security Council deferral authority served as the final impetus to garner British support for the Rome Statute at the eleventh hour. The compromise reached during Rome Conference deliberations offered the UK a means to retain a role for the UNSC in the operation of the court, provide a concrete means to back up the Blair government’s campaign rhetoric on foreign policy, and make a meaningful gesture toward the EU consensus within the LMG. What we see in the case of the UK are the unanticipated effects of New Labour’s strategic use of principled rhetoric during a pivotal election. It is tempting to explain Labour’s decision to commit to an ethical foreign policy and subsequently to the creation of the International Criminal Court as responsiveness to real political pressure put upon them by human rights activism in Britain. Yet, closer examination reveals little to back up this claim. Rather, the evidence shows that Blair’s New Labour focused on domestic policy issues and placed little emphasis on foreign policy. Instead of responding affirmatively to political pressure, the creation of a new “ethical foreign policy” was largely aimed at distinguishing New Labour’s brand in contrast to that of the Conservative Party. Moreover, there is no evidence to suggest that New Labour had a strong and independent ICC in mind when they made their commitment to support the court. The statements of the British delegation during the Rome Conference suggested that, as was the case with the United States, their support was based on the notion that the design of the court would be largely consistent with the 1994 ILC Draft Statute. As such, commitment to the court did not represent a threat to Britain’s strategic interests nor the power it derives as a permanent member of the UN Security Council.

Yet, the evidence also raises an important question: If commitment to the ICC as part of this new ethical foreign policy was not in response to significant public pressure, why would Blair’s government be wary of potential domestic political cost had they decided not to sign the Rome Statute? In truth, significant domestic blowback was unlikely had the Blair government decided not to sign the Rome Statute at the conclusion of the Rome Conference. Yet, as Blair made clear in his memoirs, public trust was important to him. Although there was much public euphoria in Labour’s 1997 victory, Blair expressed concerns about how he would handle the situation should public opinion turn against him. Likening the early days of his government to a “honeymoon” between New Labour and the British electorate, he wondered, “What would happen if we became estranged?”49 Reneging on a specific, concrete campaign promise so early in his government’s tenure would certainly have been considered risky for one who was reluctant to break the trust granted to him by the British electorate.



France: The Last Domino Falls

Like Britain, France had consistently and ardently pushed for a design for the court that nested it within the authority of the UNSC as was the case with the ad hoc tribunals. In fact, some have argued that “France may have been the most adamant … in adhering to a vision of a weaker court without too many powers to act independently.”50 In 1996, France created a draft statute that largely mirrored the 1994 ILC Draft, particularly in terms of Security Council control over initiation of Court proceedings. Moreover, throughout the Rome Conference, the French delegation showed little interest in compromise on its key design positions. This included the Singapore Compromise, which the British ultimately accepted and was instrumental in their acceptance of the Rome Statute design. For the French, the Singapore Compromise was insufficient to bridge the gap between their design win set and that of the LMG. Once the UK defected from the P5 consensus, however, it significantly altered France’s position and decision calculus in the final days of the conference.

The nature and timing of French behavior does not lend itself to a principle-centric explanation. It is unlikely that French representatives were convinced at the eleventh hour that a more independent ICC was the best design model for the court. And yet, ultimately, they too broke with the P5 consensus regarding a nested design. As was the case with Britain, French design preferences were strongly influenced by interests concerning power at multiple levels. In contrast to those of Britain, these preferences had less to do with concerns regarding possible domestic political cost and party politics than it did with intra-EU politics. Although an election held in 1997 saw a shift in the distribution of power among France’s political parties, the French delegation was not as vulnerable as the British to domestic political cost arising from the outcome of the Rome Conference. Commitment to the ICC was not a significant issue for any of the parties during the campaign. However, the French were just as vulnerable to intra-EU audience costs as the British, and this vulnerability had potentially significant implications for French power.

Like the British, French power interests were nested in two institutions that figured prominently in the Rome Conference negotiations: the UNSC and the EU. Their relative power is increased by the privileged position permanent membership on the Security Council affords. However, they also derive significant power from their membership in the European Union, and the French were not only among the first members but were key players in its institutional design. In May 1950, two prominent Frenchmen, Robert Schuman and Jean Monnet, drafted the internationally renowned Schuman Plan. This proposal is widely considered to be the initial blueprint for the project of European integration after World War II.51 The political dilemma faced by France (and Britain) during the Rome Conference was that the other members of each of these institutions had contrasting preferences regarding the institutional design of the court. As a result, France’s power interests were being pulled in opposite directions simultaneously. For the most part, the French gave priority to their interests nested in the UNSC. Unlike the British, who were constrained by the specificity of their 1997 campaign pledge regarding the ICC and the way that this pledge was perceived by the British public, the French had more latitude in seeking a court design favorable to the UNSC. A reluctance to accept a strong and independent court did not necessarily cast them in the role of being anti-ICC as it did for the British. In both the PrepCom meetings and the Rome Conference, the French maintained that they supported the creation of an international criminal court. Moreover, because the British design win set largely conformed to theirs, they were not alone among EU nations in seeking a court whose design did not challenge the authority of the UNSC.

As soon as Britain changed positions, the game changed significantly. France now faced the prospect of emerging from the conference as lone holdout among EU nations against the Rome Statute design. Moreover, as shown in chapter 2, Germany’s active lobbying and tactics foiled French attempts to garner support for its design preference.52 This came when members of the German delegation crashed a meeting of francophone countries organized by France to rally support for its position. Though they previously had not supported the Singapore Compromise, they soon began to signal a changing perspective after the British defected from the P5 consensus. In a meeting with NGO representatives, French foreign minister Hubert Vedrine suggested that that it was still early and that patience was needed as France considered the proposals on the table, including variants of the Singapore Compromise. Human rights activists were initially unsure of what to make of the comments. Following Vedrine’s remarks, Richard Dicker of Human Rights Watch said, “France’s statement on Singapore could mean absolutely nothing, or it could really be a move away from rigidity.”53 The UK shift was prompting the French delegation to reconsider the parameters of its design win set, yet at this point it still was not enough to bring it within range of the LMG win set. The French signaled that additional design concessions were needed, and additional comments made by the foreign minister provided some direction. Vedrine remarked that France did not have a problem with granting the ICC automatic jurisdiction in situations involving genocide or crimes against humanity. However, he said, war crimes require “a different formulation.”54 The French were not concerned that they might face possible court action involving either genocide or crimes against humanity. However, because they often made significant contributions to military peacekeeping operations, the French delegation was concerned that their troops and political leadership might be exposed to politicized prosecution on charges of war crimes.55

As the Rome Conference approached its conclusion, the British were the first to draft a proposal along the lines that the French had suggested. They circulated a proposal that would create an optional protocol to the statute by enabling states to exempt themselves from prosecution on charges of crimes against humanity and war crimes for a period of ten years.56 Under the British proposal, the opt-out protocol would be renewable. The proposal was unable to garner support among the LMG, however pragmatists within the group saw an opportunity to bring France into the fold. Germany offered a counterproposal that would provide a nonrenewable opt-out clause for a period of three years, but was limited only to issues involving war crimes. After intensive negotiation within the Bureau of the Conference, a revised proposal emerged that would later take the form of Article 124 of the Rome Statute, which reads, “Notwithstanding article 12 paragraph 1, a State, on becoming a party to this Statute, may declare that, for a period of seven years after the entry into force of this Statute for the State concerned, it does not accept the jurisdiction of the Court with respect to the category of crimes referred to in article 8 when a crime is alleged to have been committed by its nationals or on its territory.”57

The proposal was in line with what the French delegation had alluded to in the foreign minister’s remarks and ultimately served to expand the LMG design win set so that it overlapped with the French design win set. From the standpoint of the pragmatists among the LMG, Article 124 (as well as Article 16) was the price of the ticket to gain French acceptance of the Rome Statute.58 Of course, the idealists within the group thought the price they paid was entirely too high.59 However, on the last day of the Rome Conference, the French joined the LMG in support of the statute.60

In short, the fracture of the P5 consensus on ICC design was the product of an exogenous shock stemming from domestic electoral politics in the UK and a combination of design concessions and EU consensus that prompted the French to follow suit. These factors are sequential rather than concurrent because the evidence shows that Britain’s defection was instrumental in increasing pressure on France to do the same.61 In both cases, behavior was shaped more by politics than by principle. In the British case, the broadening of its design win set was more reflective of the internal political dynamics of the Labour Party and the tensions between left and right factions than it was of a changing British identity and the dawn of a more principled foreign policy.62 Nonetheless, these election-year pronouncements put pressure on the Blair government to back up its campaign promises during the Rome Conference. In addition to domestic political factors, British interests in having a stronger voice within EU governance also pressed for flexibility regarding the design of the ICC. Britain, who held the EU Council presidency in the period leading into the Rome Conference, was succeeded by pro-ICC countries during and after the Rome Conference.63 In terms of EU politics, Britain (as well as France) had an incentive to change position because changes in leadership within the union could affect a wide array of its interests related to its membership. Once Britain’s position changed, it left France as the sole outlier among EU nations. This created pressure to broaden its design win set. When combined with LMG design concessions, the French decided that the compromise provided the strongest net gain given the circumstances. Like Britain, France did not see the Rome Statute as optimal in terms of design. Rather, it was a compromise that retained some Security Council prerogatives (and thus, power) while offering the material and political benefits (i.e., power) of cohesion within the European Union.



The Outlier among the Dissatisfied Countries

The institutional design hypotheses tested in chapter 2 revealed strong support for the notion that dissatisfied states would favor a strong and independent ICC (i.e., removed from the UNSC nest). Among those states who had expressed specific dissatisfaction with the special privileges afforded to the UNSC, the empirical evidence showed unanimous support for such a design.64 Among those states who expressed a more diffuse dissatisfaction with the two-tiered hierarchy that characterizes contemporary international society, there was also overwhelming consensus.65 Yet, among this broader group of dissatisfied states, one country did not behave as the theory predicted. Given the general robustness of the findings, the decision by the Guatemalan delegation not to support the Rome Statute should pique our curiosity. Why did Guatemala break ranks with the other dissatisfied powers?

Although global realpolitik cannot account for Guatemala’s behavior regarding the design of the ICC, its interests in domestic political survival go a long way in explaining the lone outlier among dissatisfied powers. The Machiavellian politics operating in the case of Guatemala are, in fact, somewhat simpler than those that influenced the behavior of Britain and France among the satisfied powers. Put simply, Guatemala’s decision not to support the Rome Statute was a product of two primary factors: (1) individual-level fears of possible prosecution by the court, and (2) the desire of the Frente Republicano Guatemalteco and its political allies to retain power in Guatemala. These two factors are tightly connected.

The issue of individual fears of prosecution centers on the actions of one man, Efraín Ríos Montt, and his political supporters. Ríos Montt was a general in the army during Guatemala’s nearly forty-year civil war that pitted government forces against various leftist rebel groups. The civil war, which ended in 1996, resulted in the deaths of over two hundred thousand people.66 Ríos Montt seized power in a coup d’état on March 23, 1982, and remained in power until August 8, 1983—seventeen months often referred to among Guatemalans as la violencia. Upon taking over the country, Ríos Montt initiated a scorched-earth (tierra arrasada) policy against some four thousand villages, most of which (some 80%) were Mayan. It is estimated that four hundred to seven hundred villages were completely razed, sending over 1,200,000 people into exile.67 Two Guatemalan truth commissions placed responsibility for the atrocities committed in Guatemala squarely at the feet of Ríos Montt.68 Some scholars have suggested that the counterinsurgency policy established during the brief rule of Ríos Montt “was the worst calamity to befall Mayan life and culture in Guatemala since the sixteenth-century Spanish conquest.”69

The government of Ríos Montt utilized terror and mass casualties as a strategic instrument of power politics: “The Guatemalan violence was designed to disperse and interrupt the guerillas’ social base while also killing enough people to ensure that at least some guerillas would be among the slaughtered.”70 How this was carried out in practice was a function of a government calculus of how extensive the guerrilla presence was in a given locale. Villages were coded using a system of colors to reflect the degree of guerilla presence. At one end of the spectrum, villages coded as “red” were seen as largely under complete guerrilla control, while at the other end of the spectrum, “green” villages were seen as largely independent of guerrilla presence. Between them were villages coded as either “pink” or “yellow.” For villages coded as red, government forces made little distinction between rebel and civilian and systematically slaughtered everyone in the village, including women and children. In the cases of villages designated as either pink or yellow, the bloodshed was more targeted and selective, and terror was used as an instrument to frighten those who might sympathize with the rebels.71 A key component of the use of terror in the counterinsurgency campaign was the use of clandestine death squads. As noted by Frank Affillito and Paul Jesilow, “State terror in Guatemala, through the use of death squads as extralegal security and penal forces, was intentionally clandestine. Essentially, the state utilized the death squad forces to hide its responsibility for the political repression. The Guatemalan authorities’ use of clandestine forces was designed to provide them deniability. The government, when faced with protest, could always deny involvement and blame the atrocities on other forces such as the guerillas or common criminals.”72 These actions signal government sensitivity to potential political repercussions stemming from the execution of its counterinsurgency campaign. Moreover, it provides evidence of a culture of fear cultivated by the government of Ríos Montt and his supporters. It provides opponents and potential opponents with reason to pause before deciding to challenge its rule.

The fact that Ríos Montt’s power was usurped in the 1983 coup d’état does not suggest that his political influence in Guatemala was as short-lived as his presidency. Ríos Montt maintained a high degree of political popularity in Guatemala among those who felt that he represented the embodiment of honesty, law and order, and national integrity.73 In 1989, he founded the Frente Republicano Guatemalteco, a right-wing political party, and immediately declared himself chairman for life. The newly founded party chose Ríos Montt as its candidate for presidency in 1990; however, the constitutional court ruled that he was not eligible, basing its decision on a provision in Guatemalan law that prohibits those who took part in a coup d’état from assuming the presidency. That did not stop Ríos Montt from exerting domestic political influence. He was instrumental in ensuring that his political allies gained the necessary support to win the presidency in elections in 1990, 1995, and 1999. Ríos Montt would serve as congressman from 1994 to 2004, during which period he also served as president of the Congress. Thus, it is clear that Ríos Montt maintained a high degree of political capital among his supporters, while opposition was likely drawn to caution given his history of violence against those he considered his political enemies and the widespread corruption that continued to plague the government in Guatemala.

Placed in this historical context, the behavior of the Guatemalan delegation at the Rome Conference in 1998 becomes much easier to understand. At the time, however, there were none who would identify the problem as primarily a political one. Instead, opponents of Guatemala joining the ICC focused on a potential legal obstacle. They argued that joining the ICC would be unconstitutional because Guatemalan law dictates that only Guatemalan courts can indict and prosecute Guatemalan citizens. A judgment by the Guatemalan Constitutional Court in 2002, however, found that there were no legal or constitutional impediments to Guatemala joining the ICC. Gert Rosenthal, Guatemala’s ambassador to the United Nations, was among the few who would later begin to acknowledge the political obstacles to support for the Rome Statute and Guatemalan participation in the ICC. He suggested that the political obstacle to support for the ICC “had its origins in the fact that the Secretary General of the then ruling party, the Frente Republicano Guatemalteco, was none other than General Efraín Ríos Montt.… Although the lawyers of the party understood that the Court would not have jurisdiction over crimes committed before July 2002, they did not want to take any chances.”74 In other words, while Ríos Montt and the party that he headed maintained substantial political clout, there was little chance that Guatemala would support the Rome Statute, regardless of other foreign policy interests that might favor the creation of a strong and independent International Criminal Court.

Once the domestic political situation changed in Guatemala, so too did its position on the ICC. The governments of Oscar Berger (2004–8) and Alvaro Colom (2008–12) both supported Guatemala’s accession to the Rome Statute, but faced strong opposition from the Frente Republicano Guatemalteco (FRG). It was clear that Guatemala’s accession to the ICC depended on the declining power of Ríos Montt and the political party he created. In the 2007 election, the FRG and its presidential candidate, Luis Rabbe, were handily defeated. Rabbe came in fifth place, garnering only 7.3% of the vote, and the FRG received only 9% of the vote in congressional elections. The declining popularity and influence of the FRG continued in 2011, when the party received just 2.7% of the vote in congressional elections. Otto Perez Molina of the Pardido Patriota (Patriotic Party) won the election and in his inaugural address declared that his government would seek to join the ICC. Guatemala deposited its instrument of accession to the Rome Statute on April 2, 2012.

Ultimately, Guatemala’s accession to ICC is consistent with the expectations of the dissatisfied-powers hypothesis forwarded in chapter 2, though the timing of its behavior was anomalous to others included in the group of dissatisfied powers. A closer look inside the domestic politics of Guatemala around the time of the Rome Conference sheds light on the political obstacles that impeded the country’s support for a strong and independent court. The case of Guatemala remains consistent with a narrative driven by the notion of interests defined in terms of power. In this case, however, the FRG’s interest in protecting its leader from potential prosecution and maintaining its domestic political power trumped broader foreign policy concerns.

This chapter attempts to account for the behavior of Britain, France, and Guatemala as outliers in a structural theory of institutional design preferences for the ICC. The structural theory could not account for why Britain and France broke ranks with their fellow P5 members to support a Rome Statute design that wrested control of the ICC from the UNSC. Moreover, the structural theory predicted that dissatisfied powers would seek to use the institutional design of the court as a way to equalize global power imbalances and revoke the privileged position afforded to the P5. Although this explanation holds for nearly all countries identified among the group of dissatisfied powers, Guatemala’s failure to support the Rome Statute stood out as a conspicuous outlier.

To account for these outliers, this chapter moves away from the structural level of analysis and examines the politics taking place within states. My aim here is not to develop and test a specific theory of domestic politics. Instead, to complement the outward-oriented theory developed in chapter 2, I draw on a two-level game framework of analysis that focuses on interests defined in terms of power. Doing so draws attention to the interests and behavior of those vying for control of the state—individual politicians and the political parties from which they draw primary support. This framework illustrates that while there may be significant national interests at stake at the international level, domestic-level actors may give priority to their domestic political interests over the country’s international interests. Drawing on the logic of two-level games allows us to explore the interplay between interests generated at the international level and those that operate domestically. Helen Milner argues that “cooperation among nations is affected less by fears of other countries’ relative gains or cheating than it is by the domestic distributional consequences of cooperative endeavors. Cooperative agreements create winners and losers domestically; therefore they generate supporters and opponents.… All aspects of cooperation are affected by domestic considerations because cooperation is a continuation of domestic political struggles by other means.”75 While this argument makes a lot of sense when cooperation involves economic interests—either in the form of trade, investment, or monetary policy—it is a bit more difficult to use when applied to cooperation in the domain of human rights and international criminal justice. What, exactly, are the “domestic distributional consequences” of joining the ICC?

Certainly, domestic distributional consequences are easier to recognize and understand in situations where costs and benefits are highly concentrated, as is the case of Guatemala. Although the Guatemalans have expressed dissatisfaction with the international balance of power and their relative position within international society, using the institutional design of the ICC to constrain the power of the relative power of the P5 offers them very diffuse benefits. In contrast, the potential costs for Ríos Montt and the FRG were highly concentrated. Thus, so long as they held political power within Guatemala, these acute domestic political interests trumped the more diffuse international interests. The result was that Guatemala did not sign the Rome Statute as their fellow dissatisfied powers had. Once these domestic political conditions changed, however, Guatemala’s behavior regarding the ICC conformed to those of its fellow dissatisfied powers.

It is much more difficult to tease out the domestic distributional consequences in the cases of Britain and France because neither faced a substantial amount of domestic political pressure to join the ICC, much less to accept the design proposed in the Rome Statute. However, both Britain and France reap diffuse benefits of their various institutional memberships. Two of the most significant for these states are membership in the UN Security Council and membership in the European Union. Yet, their membership in these two institutions pulled them in opposite directions with regard to the Rome Statute and the ICC. So, how is this tension reconciled, particularly in such cases where it is difficult to determine which relationship offers the most net benefits? In the case of Britain and France, the evidence suggests that domestic politics in Britain set in motion events that would ultimately swing the balance in favor of each breaking ranks with the P5 consensus and backing the Rome Statute.

Power and principle intersected in British politics in often subtle ways. As shown in this chapter, New Labour made a commitment to the ICC, but not necessarily as a result of organized domestic political mobilization. Rather, it was a relatively low-risk means for New Labour to differentiate itself from both the Conservatives and from prior Labour platforms. In other words, it used principle strategically, yet was not necessarily reflective of the political power of principled norms. Instead, the political effect of utilizing principled rhetoric manifested itself primarily in a desire by the new Blair government to minimize a potential weakening of public trust by reneging on a concrete election promise so early in its tenure. Thus, the articulation of a new “ethical foreign policy” and a firm commitment to the creation of the ICC are linked to important principles that form the cornerstone of international humanitarian law. Yet, the British case shows that the driving force behind its choice to break from the P5 consensus during the Rome Conference was as much a product of realpolitik as it was of idealpolitik. Thus, combined with strategic design concessions offered by the more pragmatic members of the LMG, the British win set was sufficiently altered to bring the UK on board with the Rome Statute. Subsequently, Britain’s defection increased the potential audience cost for the French and ultimately pressed them to follow suit.







 



Chapter 4

POWER, PRINCIPLE, AND PRAGMATISM IN PROSECUTORIAL STRATEGY


Geopolitical implications of the location of a situation … are not relevant criteria for the selection of situations under the Statute.

—ICC OFFICE OF THE PROSECUTOR

It was an unprecedented event in the relatively short history of the International Criminal Court (ICC). On September 5, 2013, members of the Kenyan parliament approved a motion to withdraw from membership in the ICC. At issue were ICC charges of crimes against humanity against President Uhuru Kenyatta and Deputy President William Ruto. The charges stemmed from mass violence in the 2007 election that brought the two men into power. During the widespread violence over one thousand people were killed and more than a half million people were forced from their homes. Both Kenyatta and Ruto have repeatedly demanded that the charges against them be dropped and have characterized the ICC action as a politically motivated assault on Kenyan sovereignty by foreign interests.

Though the Kenyan move was uniquely provocative, the sentiments expressed during the meeting reflected a broader and growing skepticism of the ICC evident across Africa. Critics point out that among the nineteen situations currently under ICC review, formal investigations and subsequent legal proceedings have been established in only eight—all in African countries. The results of the court’s reviews have generated considerable skepticism in the region. For example, Rwandan president Paul Kagame suggested that the ICC “was made for Africans and poor countries.” Similarly, Jean Ping, president of the African Union (AU) Commission, declared that “the ICC seems to exist solely for judging Africans.”1

This emerging narrative of an institutional bias against African nations has found a receptive ear, both in African civil society as well as in wider academic and policy circles.2 Choices made by the ICC’s Office of the Prosecutor (OTP) fuel the fire of this rhetoric, as observers point out apparent inconsistencies in the application of justice at the ICC. Why did the OTP utilize its proprio motu power authorized under Article 15 of the Rome Statute to seek permission to open a formal investigation into the election violence in Kenya in 2007, yet decline to move forward with investigations into situations characterized by a significantly larger number of civilian casualties, including Afghanistan and Iraq? One critic remarked, “When the Prosecutor quickly decides to open an investigation—as in the Kenya situation—without making a decision about long-term preliminary examinations—in places like Colombia and Afghanistan—it can taint perceptions of the Prosecutor’s impartiality and give rise to the impression that the Prosecutor has been influenced by non-legal factors.”3 These case-specific criticisms beg the broader question regarding the determinants of situation selection. In other words, why does the court pursue some cases but not others? Moreover, why does it seem to move more aggressively in some cases and more cautiously on others?

Presumably, the OTP makes prosecutorial choices solely in accordance with accepted norms of jurisprudence. Not surprisingly, the OTP consistently forwards this position in all court statements and documents. However, as pointed out earlier, a strictly legal perspective has difficulty in accounting for some of the inconsistencies evident on the court’s docket. In response, some have argued that prosecutorial strategy is the product of politics—of institutional capture by external influence or bias.4 Such arguments appear quite extreme and face a formidable burden to prove their claims. In addition to providing concrete evidence of external efforts to influence the decisions of the OTP, scholars would need to provide evidence that its decisions were predicated in response to coercion or bias. The OTP is unlikely to concede any such admission and has vigorously denied such accusations. The court’s first chief prosecutor, Luis Moreno Ocampo, maintained that “the Statute provides that the Office of the Prosecutor shall act independently on instructions from any external source. Independence goes beyond not seeking or acting on instructions; it means that the Office decisions shall not be altered by the presumed or known wishes of any party or by the cooperation seeking process.”5 Moreno Ocampo’s successor, Fatou Bensouda, has also emphatically defended the autonomy of the OTP: “We are a new tool, a judicial tool, not a tool in the hands of politicians who think they can decide when to plug or unplug us.”6 This chapter forwards a theoretical explanation of prosecutorial strategy at the ICC that explores the intersection of these two extremes—one based solely on legal idealism, the other based primarily on political influence. The chapter develops a theory of prosecutorial strategy that explains why egoistic institutional interests may internalize the preferences of external actors. In particular, the theoretical framework provides a rationale for why the strategic interests of three of the most powerful nonmember states may be internalized by the OTP. These states who are not parties to the Rome Statute include the United States, Russia, and China. Using this theoretical framework, the chapter argues that prosecutorial strategy emerges from the intersection of principle, power, and pragmatism. Although international legal principles press the OTP to place greater emphasis on situations deemed to be the most grave, institutional pragmatism prompts the court to move much more cautiously in cases involving the strategic interests of these three nonmember states.


Developing a Theory of Prosecutorial Strategy

Given that the ICC is such a new institution on the international landscape, it is not surprising that little theoretical research has been done to explain the behavior of the court.7 It is only now that enough time has passed that we have a large enough sample to begin to identify possible patterns of ICC behavior. Because there is not a developed theoretical literature focused on the behavior of the ICC, it may be useful to seek inspiration and guidance from research aimed at explaining the behavior of other international courts (ICs) with longer track records, such as the International Court of Justice (ICJ), the European Court of Justice (ECJ), and the European Court of Human Rights (ECHR).

A number of scholars have turned to principal-agent (PA) theory to address questions regarding the behavior of international courts and other international institutions and organizations.8 PA theorists examine the relationship between principals and agents and the mechanisms through which principals attempt to get agents to pursue their preferred course of action. Unfortunately, the models do not provide a clear picture of whether international courts are autonomous. Some posit that being a principal provides specific tools of leverage that can shape outcomes; that is, control over the terms of the delegation contract that confers a hierarchical control of the principal over the agent.9 For example, applying this framework to the study of international courts, Geoffrey Garrett and Barry Weingast suggest that the ECJ has little autonomy and generally selects outcomes that the court’s most powerful principals prefer.10 Additional studies also provide support for the notion that IC behavior is influenced by politics. Geoffrey Garrett, R. Daniel Kelemen, and Heiner Schulz suggest that, although legal precedent is taken into account in court rulings at the ECJ, judges do take into account the likely reactions of member state governments.11 This would seem to suggest that political factors may have a significant influence on outcomes and challenge those who argue that the ECJ is largely independent of such considerations. Similarly, in their study of the ICJ, Eric Posner and Miguel F. P. de Figueiredo found that judges tend to favor the states that appoint them and those whose wealth level is commensurate with their home country.12 Moreover, Clifford J. Carrubba, Matthew Gabel, and Charles Hankla argue that preferences of member–state governments “have a systematic and substantively important impact on ECJ decisions” through the use of threats of noncompliance and override.13

Other scholars counter that international courts are more independent than PA models would generally anticipate. For example, in his analysis of rulings at the ECHR, Erik Voeten found that judges displayed a high degree of independence from political influence.14 A similar argument is made by Karen Alter, whose work on the European Court of Justice supports the notion that rulings have become increasingly independent of the interests of member governments, suggesting again that international courts have the capacity to remain independent of political pressure.15 Subsequent research by Mark Pollack and Jonas Tallberg offers similar findings of judicial autonomy.16 More recently, Alec Stone Sweet and Matthew Brunell argue that threats of override against ECJ decisions are not credible, and member states were largely unsuccessful in the small number of cases where they sought to curb the court and constrain future developments.17

Though sharp disagreement remains among scholars regarding the issue of the autonomy of international courts, the PA framework is useful in that it prompts us to think carefully about the relationship between the ICC and the states that established it. Of particular utility is the consideration of the egoistic interests of the parties who make up the ICC and the delegation contract (Rome Statute) that defines the terms of the arrangement. However, though these factors are not sufficient to capture the process leading toward the creation of a prosecutorial strategy, they do serve as a good starting point in the process of additional theory building.

This chapter begins by considering the interests of the states that created the ICC—the states parties to the Rome Statute. Though states may have had different reasons for wanting to create and then join the court, the largest was represented by the Like-Minded Group (LMG), a coalition of some sixty countries whose primary stated interests centered on notions of the court as an instrument of principled justice.18 We can consider the LMG as representative of the principal in this case because the group’s interests were for the most part reflected in the final design of the Rome Statute and its membership constituted most of those whose prompt ratification brought the Statute into force on July 1, 2002.19 Among the most prominent of these principles of justice was the notion of equality under the law. From the standpoint of the principals that created the court, the mandate of the ICC was clear—to pursue justice independent of considerations of the political power and interests of the actors involved. This mandate is reflected in the process of design during the Rome Conference, where the idealist LMG sought to secure the institutional independence of the court by freeing it from UN Security Council (UNSC) control. Thus, the OTP is charged with facilitating this pursuit of justice under this premise. For the principals, among the most significant achievements possible would be for the court to finally hold the leadership of a powerful country accountable for their actions.

At first glance, the interests of the principals would seem to be perfectly congruent with the institutional interests of the court itself and could explain the extremely high degree of delegation afforded to the ICC. As with other international courts, high levels of delegation are intended to promote judicial independence and insulate the courts from political influence.20 Moreover, this delegation was accompanied by an unusually high level of discretion afforded to the OTP. As pointed out by Moreno Ocampo, “States established two key provisions in order to enhance the impartiality and independence of the new Court: they made it a permanent body, and they decided that the selection of situations would be a judicial decision.”21 Presumably, this means that decisions regarding the selection of situations would be soundly rooted in definitive legal thresholds to be met, including jurisdictional limitations as articulated in the statute and whether the principle of complementarity applies in a given instance. Yet, the ICC statute provides tremendous discretion to the OTP in the selection of cases, a point not lost on the court’s first chief prosecutor: “Few commentators on the Statute have noted that the most distinctive feature of the Court, as compared to the other international tribunals, is the power given to the Court to independently select the situations to investigate.”22 Presumably, such discretion would simply provide the court the independence it needs to remain insulated from political factors that might influence these crucial decisions. Applied to the question of prosecutorial strategy, this autonomy manifest in the Rome Statute would lead us to predict that the OTP would pursue a strategy based solely on issues of jurisprudence and international legal principles.

Ironically, the discretion afforded to the OTP that was intended to increase the independence and legitimacy of the court may also open the door to political considerations and strategic behavior on the part of the prosecutor.23 It consolidates the power of the prosecutor to define both the institutional interests of the court and plot the course to achieve these objectives. But would these interests remain congruent with the principled goals laid out in the Rome Statute by its member states? Over the long-term—absolutely. The ICC’s most ardent and principled supporters have long envisioned a court that would serve two functions: (1) to provide justice for victims of war crimes, crimes against humanity, and genocide necessary to facilitate postconflict peace and reconciliation; and (2) to serve as a deterrent against the commission of future atrocities by holding those most responsible to account for their crimes. If successful on both counts, the ICC stands to make a significant and lasting impact on global peace. In the short term, however, stand formidable obstacles. Two elements figure prominently for the OTP: (1) the ICC is a new institution that must overcome considerable inertia on the road to becoming a well-functioning and powerful force in international society, and (2) the ICC is a weak institution that depends on cooperation of states. Achieving success in the long term depends on successfully navigating these challenges. As outlined in the following, these challenges create an institutional dependence on the UN Security Council that influences the manner in which the OTP pursues its mission to promote international justice.

To gain support and build legitimacy, new (and thus, relatively weak) institutions face considerable pressure to produce positive results quickly and achieve some measurable evidence of progress in the short run. For the ICC, this meant that becoming a functioning court involved more than gaining the requisite number of states to ratify the Rome Statute—it meant having defendants to prosecute. Thus, the choices regarding initial investigations and prosecutions would likely sacrifice some degree of principle in the name of pragmatism. This pressure toward pragmatism was evident in the ad hoc criminal tribunals that preceded the ICC, both of which depended on securing the cooperation of the states involved.24 Even though the International Criminal Tribunal for the Former Yugoslavia (ICTY) was based on a principle of decollectivization of guilt that pressed for prosecution of those most accountable for atrocities (i.e., leadership), it began by prosecuting the case of Dusko Tadic, a low-level official at the Omarska prison camp.25 This choice was restricted because hostilities were still ongoing at the time the court began operation and apprehending political or military leadership was simply not feasible. The ICC faced similar choices at the time it became operational. Given that prosecution is limited by the court’s jurisdiction ratione temporis, the OTP had to face the fact that defendants would likely come from ongoing situations where stability and order have not yet been achieved.26 In such situations, the OTP will likely only be able to try rebels apprehended by government forces (most likely, not the top leadership), or would need states to provide the military intervention necessary to stabilize the situation, apprehend political and military leadership, and turn these defendants over to The Hague for trial. For the latter, the court depends on the support of the UN Security Council.

Because the Rome Statute itself does not confer authority on the ICC to take coercive action, the OTP is dependent particularly on the UN Security Council. Under the UN Charter, the Security Council has the authority to legitimize coercive action to stabilize a situation through its Chapter VII powers. One example of the need for coercive action sanctioned by the UNSC to forward war crimes trials was the application of NATO airstrikes in the Bosnian conflict. Operation Deliberate Force played a decisive role in equalizing the balance of power among warring parties, brought the political leadership to the negotiating table, and ultimately paved the way to the stability needed for the ICTY to conduct investigations, apprehend accused war criminals, and forward the process of adjudication. The situation in Libya is another prime example. The ICC was granted jurisdiction over the situation in Libya on February 26, 2011, to investigate crimes committed by Muammar Gaddafi against civilian protesters during the ongoing civil war. It is unlikely that the ICC’s arrest warrant for Colonel Gaddafi would bring him into the court’s custody absent international military support of the rebel forces. On March 17, 2011, the UN Security Council issued Resolution 1973, which provided the legal basis for international military intervention. The council’s action was instrumental to the fall of the Libyan regime and to the apprehension of Gaddafi. Unfortunately for the ICC, Gaddafi was executed by the mob that discovered him before he could be brought into custody to stand trial. The situation in Sudan serves as another example, though in the reverse. Though the OTP issued an arrest warrant for Sudanese president Omar al-Bashir, lack of international military intervention enabled the regime to maintain its hold on power. As a result, al-Bashir remains a free man.

As major world powers, the UNSC’s five permanent members (P5) can also help to gain cooperation that the court needs from states involved through the use of political pressure and suasion. For example, the United States used the threat of withholding a $50 million aid package to Serbia if they did not cooperate with the ICTY by arresting Slobodan Milosevic and turning him over to The Hague for prosecution.27 Similarly, the European Union (EU) linked Serbia’s bid for accession to cooperation in securing the arrest of indicted war criminal Ratko Mladic. Following the apprehension and surrender of Mladic, French president Nicholas Sarkozy declared that the arrest represented “one more step towards Serbia’s integration one day in the European Union.”28 Although the permanent members of the UNSC are not the only powerful states that can be called on to apply such political pressure, they are among the most important. Moreover, if P5 members seek to actively block ICC action in a given situation, it is highly unlikely that the court could successfully promote its mission. For example, U.S. opposition to the court under the George W. Bush administration produced a number of measures aimed at weakening the ICC. These included threatening to veto UN peacekeeping missions unless the UNSC provided a resolution granting immunity for military personnel from non-ICC member countries, including the United States.29 It also included a massive diplomatic campaign to secure bilateral nonsurrender agreements from nations around the globe.30 Although the former chief prosecutor maintains that the court “managed” to operate in the face of this opposition, such obstacles clearly did not make the OTP’s job easier nor facilitate the pursuit of justice.31 In another example, both Russia and China vetoed a UN Security Council resolution to refer the situation in Syria to the ICC, denying the court jurisdiction to act where human rights organizations have documented massive human rights violations and atrocities.32

Cooperation from the Security Council is also essential for the court to expand its jurisdictional reach. The Rome Statute limits the court’s jurisdiction to the territory and nationals of member states. Yet, jurisdictional limitations do little to quell the calls for justice for situations arising in states that are not party to the statute. Sudan (Darfur) and Libya are two significant examples. To answer the calls for justice, the court required referral by the UNSC under the authority afforded to it under the Rome Statute. The capacity for expanding its reach through UNSC referrals must be considered essential to addressing human rights violations even when they fall outside the ICC’s statutory jurisdiction. Though the former chief prosecutor maintains that the OTP has never lobbied the council for referrals, having a council willing to refer situations to the ICC is essential to its global mission to end impunity.33 Had it not secured a Security Council referral in the case of Sudan, the ICC would have remained a witness to a situation characterized by many as genocide.

In short, it is clear that the ability of the ICC to achieve its mandate for justice is greatly facilitated when it enjoys the support of the Security Council and can be greatly hampered if these states actively oppose it. Indeed, Moreno Ocampo remarked that at the time he took office he considered obtaining the cooperation of the Security Council to be “crucial” to the success of the court.34 The ICC already has the support of two of the five permanent members of the Security Council—Britain and France. Indeed, their high level of support for the court was on display when they served as key players in securing a Security Council referral for the situation in Sudan.35 Thus, it is rational for the OTP to pursue an institutional course aimed partially at forging better relations with the three remaining permanent members of the Security Council that are not members of the court: the United States, Russia, and China (hereafter referred to as the P3).36 This is not to suggest that the OTP would be optimistic about all three joining the court. However, U.S. opposition to the court has softened under the Obama administration, suggesting that future membership is not beyond the realm of the possible. It is difficult to envision Russian or Chinese membership in the court in the foreseeable future; however, should the United States join the ICC, it would place some pressure on them to follow suit. At this point, it is highly unlikely that the OTP would seriously consider such an outcome. That does not mean that the OTP does not have a strong interest in bettering relations with these states, even if their eventual membership in the court is extremely unlikely. As outlined earlier, the P3’s role on the Security Council can either facilitate the court’s mission or create formidable obstructions in its path. Indeed, from its standpoint, the OTP does not necessarily need support—simply actions that do not obstruct the ability of the court to investigate and prosecute alleged crimes. In the case of UNSC Resolution 1593, the ICC was able to gain jurisdiction over the situation in Sudan by virtue of the Chinese and American decisions to abstain during the vote rather than to exercise their individual veto power. It stands to reason that, realistically, the OTP would seek to facilitate eventual U.S. membership in the court and to assuage Russian and Chinese opposition to the point that they do not actively obstruct its mission.37 Put differently, it is in the egoistic institutional interests of the ICC to carefully consider the interests and potential reaction of the P3 in charting a course of action for the court. Thus, it is rational to expect that these interests may be internalized in the process of defining the institutional interests of the ICC.

From this perspective, we now have reason to believe that there is a divergence of interests between the principals (states parties) and the court—at least in the short- to medium-time frame as the institution establishes itself, broadens its support base, and cultivates its legitimacy in international society.38 This theory of internalization suggests that the egoistic interests of the court take into account the preferences of powerful nonmember states whose cooperation it seeks to secure. In this sense, it goes beyond the scope of PA theory that suggests political dynamics are largely endogenous to the principal-agent dyad. This internalization theory does not propose that the prosecutorial strategy of the OTP is driven primarily by strategic interests and deference to the preferences of the P3. Instead, such internalized interests may serve as a significant intervening variable in the process of adjudication. Given this view, we would expect prosecutorial strategy to be first and foremost driven by an interest to respond to the situations characterized by the gravest violations of international law. However, we would also expect the court to act much more cautiously when situations involve the strategic interests of the P3. Specifically, this means that the OTP would be less likely to move forward in cases involving high strategic value to any members of the P3. Moreover, we would also expect the process of investigation to move more slowly where P3 interests are vested. These hypotheses are tested using both qualitative and quantitative methods of analysis, and this research develops and draws on an original data set that includes both legal and political variables.



Research Design

Creating an appropriate research design to test these hypotheses is challenging. The first involves deciding on the unit of analysis. The unit of analysis used in this chapter is the “situation”—generally defined in terms of the geographic location where events took place, but also including a temporal context. Although the ICC prosecutes individuals rather than states and charges are specific to particular instances of atrocities committed, the OTP has made it clear that initial decisions to act are done in consideration of situations, not specific events within them. Thus decisions are also not predicated on the actions of individuals who could eventually face prosecution by the court. A second challenge involves deciding which aspect of the process of adjudication to focus on. Adjudicating possible crimes committed in a given situation involves numerous steps. Key among these is the decision to launch a formal investigation after completing a preliminary investigation of a situation. From the standpoint of responding to calls for justice, little political capital is lost by the OTP on the decision to open a preliminary investigation. Information obtained during this process remains confidential, and unless a formal investigation is launched, no arrest warrants will be issued. More importantly, the OTP exercises little discretion with regard to preliminary investigations. As a matter of policy and practice, the OTP will open “a preliminary investigation of all situations that are not manifestly outside the jurisdiction of the court.”39 In contrast, the decision to open a formal investigation involves much more discretion on the part of the OTP. Moreover, the decision to launch a formal investigation performs two significant signaling functions: (1) it suggests that sufficient evidence exists to warrant further action by the court, and (2) it establishes a firm commitment by the OTP to move the process of adjudication further. Though doing so does not bind the OTP into seeking arrest warrants, closing down the adjudication process at this point would signal that the OTP misread the initial findings and that the expense incurred through the formal investigation was squandered. In short, it would have a significantly negative effect on the legitimacy of the court. Therefore, the dependent variable used here is the decision by the OTP to establish (or the failure to establish) a formal investigation. The universe of cases comprises all situations where the court has opened a preliminary investigation, the necessary precursor to the establishment of a formal investigation. During the process of a preliminary investigation, the OTP determines whether the court has jurisdiction over a given situation.

Although the choice to focus on the decision to open a formal investigation makes much more sense than focusing on preliminary investigations, it presents formidable challenges in terms of research design. Among the most vexing is the size of the universe of cases—in this case nineteen situations under review by the court. Researchers who seek to explain general patterns of ICC behavior face a “Goldilocks problem”—the universe of cases appears too small to rely solely on multivariate regression analysis, but too large for an intensive qualitative analysis encompassing all cases. Moreover, qualitative analysis likely would rely largely on the statements of key individuals involved in the decision-making process. It is extremely unlikely that anyone in the OTP would acknowledge that political considerations influence their decisions. This chapter attempts to address the Goldilocks problem by carefully employing elements of both quantitative and qualitative methods of analysis. Two key independent variables figure prominently: gravity and P3 strategic interests. Because neither is concrete, substantial qualitative analysis is employed to operationalize each. To address the question of what factors shape the decision to begin a formal investigation (or not), the analysis begins with a qualitative inspection of the relationship between gravity and outcomes regarding formal investigation, as well as the relationship between strategic interests and outcomes. Basic probability analysis is highly suggestive, but does not allow for possible interaction with other potentially significant variables. Thus, this qualitative evidence is supplemented with probit regression analysis. To address the second question—which factors determine the speed in which the court moves from preliminary to formal investigation—a similar mixed-methods approach is used. Survival analysis is supplemented with a qualitative examination of outcomes when different modes of referral are employed. For the quantitative analysis, this chapter utilizes an original data set that includes both constant and time-varying variables with situation-month observations. Observations begin for the month in which a preliminary investigation is established and run until the month that either a formal investigation is begun or June 2013. The following sections describe the legal and political variables employed in the analysis.


Legal Factors

One common theme in the literature suggests that support for international criminal courts is a function of a state’s commitment to liberal principles of human rights and democracy. From this perspective, we might expect that democracies would be more inclined to prosecute crimes covered by the Rome Statute within the domestic court system. The level of democracy can thus serve as a proxy for complementarity—the principle that the ICC should not be the primary venue for prosecution, but rather a court of last resort.40 Thus, one might expect that the OTP would be less likely to move aggressively in more democratic countries. I operationalize “democracy” using the Freedom House Index.41

Another likely legal factor involves a judgment on whether events that occurred in a given situation are severe enough to warrant ICC involvement. Indeed, the Rome Statute charges the ICC to prosecute the most serious international crimes. Of course, determining a suitable measure for such a variable is challenging. Given that many of the crimes the ICC is charged with adjudicating involve atrocities committed against noncombatants, using civilian deaths as a proxy for conflict intensity is initially appealing. However, this variable is problematic for several reasons. First, many of the contemporary conflicts marked by atrocities and followed by calls for international justice have been intrastate rather than interstate—either civil wars or ethnic conflicts.42 Are rebels and their supporters to be defined as “military” or “civilian”? Second, estimates of civilian casualties are often biased to support political agendas, or what Taylor Seybolt, Jay Aaronson, and Baruch Fischhoff refer to as “efforts to produce official ignorance.”43 They add, counting civilian casualties “is an area where politics is often involved in the most pernicious way.”44 Researchers are left with a combination of cases that lack data on civilian casualties and cases characterized by substantial differences in estimates. Though not an ideal measure, I instead employ aggregated battle-related deaths as an alternative measure to gauge the severity of a conflict, drawing primarily on the Uppsala Conflict Data Program data set. This measure captures both military and civilian casualties recorded in a given situation.

Some readers, particularly legal scholars, may object to using the scale of violence alone as a measure of the significance of a given situation. The criteria put forward by the OTP suggest that the gravity of a situation goes beyond consideration of scale and includes consideration of more subjective factors such as “nature, manner, and impact of the alleged crimes committed in the situation.”45 Yet, the statute provides little precise guidance regarding how the “gravity threshold” is to be applied. Margaret de Guzman points out that “in light of the serious repercussions of labeling an international crime ‘grave,’ one might expect the concept of gravity to have reasonably well-defined and accepted content in international law. In fact, the opposite is true. Individuals who craft, apply, and write about international criminal law invariably reference the seriousness of the crimes at issue but rarely specify what they mean.”46 This lack of specificity had led to some glaring inconsistencies. For example, the chief prosecutor argued that he was hesitant to open a formal investigation into possible crimes committed in Iraq because they involved a small number of victims, yet he was willing to open a preliminary investigation into the situation in Korea that involved a similarly low volume of casualties.47 In rationalizing his decision on Iraq, the chief prosecutor writes, “The alleged crimes committed by those nationals of States Party in Iraq appeared isolated and did not meet the required gravity threshold.”48 Because the statute does not offer a precise means of determining the level of gravity, finding an appropriate measure to be used in this analysis is problematic. Consideration of factors such as the nature, manner, and impact of crimes is inherently subjective. Utilizing the stated assessments of the chief prosecutor is inappropriate because, as a variable, such remarks would suffer from endogeneity.

One solution was offered by Allison Danner, who argues that gravity could be reflected in a hierarchy of crimes. Noting that a “hierarchy of crimes seems to emerge from the case-law of the ICTY,” she suggests that genocide is the most grave and points out that the International Criminal Tribunal for Rwanda (ICTR) frequently referred to it as the “crime of crimes.”49 Citing similar references in the case law drawn from the ad hoc tribunals, she further suggests that war crimes can be considered “lesser crimes” (i.e., less grave) than crimes against humanity. Thus, gravity could be measured on a 1–3 scale. The problem with operationalizing gravity in this manner is that it applies to individual acts, not necessarily to situations as a whole. Most of the situations brought to the attention of the court show evidence of crimes across the hierarchy of crimes; thus we are left with little to differentiate level of gravity between situations. In other words, garnering a subjective assessment measure from the OTP suffers from endogeneity, while utilizing a categorical hierarchy loses precision at the level of the situation.

This chapter addresses these limitations by using original survey data drawn from sources with backgrounds and experience commensurate with those of the chief prosecutor. Twenty of the world’s most noted international legal scholars/practitioners drawn from five continents were surveyed, selected because of their extensive expertise in the area of international criminal justice. Survey participants were asked to gauge the gravity of situations under investigation by the court on a scale of 1–10 (10 being the most grave), using only the ICC’s published criteria as guidance in their determination.50 The mean score for each situation, as reflected in the surveys received, was used in the analysis.



Political Factors

The high degree of discretion given to the OTP under the statute raises questions regarding whether external political factors influence the judgment and action of the prosecutor. The broader literature on the court prompts us to consider several likely factors.

One possible political factor could involve public pressure. This argument is in line with those who cite the influence of global civil society on the creation of the court in the first place.51 From this perspective, one might predict that increased levels of public attention on a given situation will increase the probability that the court will establish a formal investigation. This chapter utilizes original data compiled from content analysis of news stories on situations considered by the court that were published in major world publications from July 2002 through June 2013. Stories on situations under review by the ICC were analyzed to confirm that they involved aspects germane to the court (i.e., war, casualties, deaths, etc.) as opposed to other news from the country (e.g., the economy). The data set included 190,462 news stories published in major world publications, and observations were made on a country-month basis.

Nongovernmental organizations may also serve to create political pressure to act. Numerous scholars have documented the role that NGOs played in the process leading up to the signing of the Rome Statute, and the number of such organizations has grown substantially over time.52 Many NGOs acknowledge that they actively press for ICC action by providing information to the OTP via communiques. Moreover, the OTP has made clear that it pays close attention to the reports that groups such as Amnesty International and Human Rights Watch generate. In describing the preliminary investigation on the situation in Iraq, the chief prosecutor noted that “we conducted an exhaustive search of all readily-available open source information, including media, governmental, and non-governmental reports. Significant additional material collected from open sources includes, among others, the findings of Amnesty International, Human Rights Watch, Iraq Body Count, and Spanish Brigades against the War in Iraq.”53 To measure the level of pressure human rights NGOs direct toward the OTP, the number of published press releases and reports produced regarding a specific situation were counted. These data are drawn from the archive established by the Coalition for the International Criminal Court (CICC), an NGO that serves to bring together a wide array of organizations that support an active role for the ICC in dealing with human rights issues. For the period 2002–13, I reviewed 2,399 press releases and reports that appear in the CICC archive and recorded the number that applied to each situation where a preliminary investigation was opened by the OTP.

Lastly, the internalization theory posed here generates the final political variable tested in this analysis: the strategic interests of the P3 vested in a given situation. What constitutes “strategic interests” in the sense used here? Defining this term is an inherently subjective enterprise and is challenging to operationalize because no single measure can capture it adequately. For this reason, this chapter employs qualitative analysis of bilateral relationships between individual members of the P3 and countries where primary investigations have been established by the ICC. The chapter attempts to utilize the most parsimonious measure possible in making strategic interests operational. Thus “strategic interests” in this setting is defined in terms of the combination of three primary components: (1) the level of involvement in a situation, (2) the strategic military value, and (3) the significance of economic ties.

Level of involvement reflects the degree to which a member of the P3’s actions contributed to the commission of atrocities—either directly or indirectly. An example of direct involvement would be Russia’s actions in Georgia in summer 2008. On August 6, 2008, Georgian military forces launched an assault in South Ossetia. The following day, Russian forces responded in kind, opening a week-long military clash before a cease fire was established on August 15. Human Rights Watch noted that “the week of open conflict, and the many subsequent weeks of rampant violence and insecurity in the affected districts, took a terrible toll on civilians, killing hundreds, displacing tens of thousands, and causing extensive damage to civilian property.”54 Although Russia was not a member of the ICC, the court could try Russian defendants because the alleged crimes were committed on the territory of a member state, putting the Russian military and its political leadership at risk. In general, where the level of P3 involvement is high, the possibility of OTP prosecution presents a risk to leadership in those countries should the ICC proceed to a formal investigation. In addition to direct involvement in the commission of prosecutable crimes, indirect linkages may also increase the strategic importance of a given situation.

Indirect actions might be financial or military support for those who perpetrated atrocities in a given situation. One example is U.S. support for Colombia. The contemporary centerpiece of U.S. policy on Colombia is manifest in Plan Colombia, an antinarcotics program supported by U.S. aid to Colombian military and police operations. The latter included government efforts to combat the insurgency of the Fuerzas Armadas Revolucionarias de Colombia (FARC). The levels of aid afforded through Plan Columbia made it the third-largest recipient of U.S. foreign aid and the largest in the Western Hemisphere. In 2006, U.S. assistance to Colombia amounted to an estimated $728 million, approximately 80% of which was military and police assistance.55 In addition to monetary support, the United States provided military personnel to train local military and police forces. Amnesty International has documented that the Colombian government’s struggle with the FARC insurgency and the narcotics industry has been marked by torture, massacres, “disappearances,” and killings of noncombatants.56 Moreover, “widespread collusion between the armed forces and paramilitary groups continues to this day.”57 Critics have argued that “as a consequence of United States anti-narcotics policy and the War on Drugs in general, the U.S. government is both directly and indirectly implicated in the growing human rights crisis in Colombia.”58 Amnesty International adds, “The US has continued a policy of throwing “fuel on the fire” of already widespread human rights violations, collusion with illegal paramilitary groups and near total impunity.”59 Judging by U.S. actions, policymakers are aware of how U.S. support may be indirectly contributing to atrocities in Colombia. In July 2003, the Bush administration froze military aid to Colombia unless it signed a bilateral immunity agreement with the United States.60 As a supporter of the ICC, Colombia initially refused to do so. However, as U.S. pressure mounted, it relented and signed an accord on September 17, 2003. Sensitivity to potential prosecution of U.S. personnel is certainly exacerbated in the Colombian case because U.S. policies could be directly or indirectly linked to crimes prosecutable by the ICC. Other examples of indirect support include Russian support for Venezuela and Chinese support for North Korea. Although cases involving indirect involvement are a much lower risk in terms of vulnerability to prosecution, information made public during the investigation and possible trials could pose a substantial threat to a P3 member’s soft power. Among the three components of strategic interests employed here, level of involvement is likely the most sensitive. For this reason, it is weighted double relative to the other two measures included in the composite strategic-interests variable.

The second component used to gauge the level of strategic interests vested in a given situation involves its military value. Strategic military value considers multiple factors, including alliance relationships and the regional military importance of the relationship. In addition to whether an alliance relationship exists for a given dyad, the qualitative nature of the relationship was carefully considered when determining the overall strategic value. These include the so-called special relationships that countries may have. A prime example of where both elements figure prominently is the U.S. alliance relationship with Israel. Its strategic military importance is related to both its position in the region as well as to the qualitative nature of the relationship. Israel is the primary ally of the United States in the Middle East. As noted by the U.S. State Department, “Commitment to Israel’s security has been a cornerstone of U.S. policy in the Middle East since Israel’s creation.”61 In support of this key ally, the United States provides over $3 billion in security assistance annually. Since World War II, Israel has received more aid from the United States—primarily military aid—than any other country.62 The value of the American alliance with Israel is sometimes likened to the special relationship between the United States and Great Britain.63 Because U.S. presidents played a key role in founding the Jewish state after World War II, they have frequently pointed to the U.S. relationship with Israel as exceptional among its allies. Bill Clinton remarked, “America and Israel share a special bond. Our relations are unique among all nations.”64 This sentiment was echoed by his successor, George W. Bush, who declared, “The alliance between our governments is unbreakable, yet the source of our friendship runs deeper than any treaty.”65 Most recently, President Obama reaffirmed the American position: “A strong and secure Israel is in the national security interest of the United States not simply because we share strategic interests … America’s commitment to Israel’s security flows from a deeper place—and that’s the values we share.”66 Another example of a particularly vital strategic alliance is the one between China and North Korea. China has what could be considered a special relationship with North Korea.67 China has been North Korea’s closest ally ever since Chinese troops entered the Korean War in 1950.68 An alliance relationship was formalized in 1961 with the signing of the Sino-North Korean Treaty of Friendship, Cooperation, and Mutual Assistance that articulated a Chinese commitment to defend North Korea in case of military attack. It has steadfastly provided military and economic support for the autocratic North Korean leadership across several regimes, including Kim-Il Sung, Kim Jong-Il, and Kim Jong-Un. For the Chinese, the Democratic People’s Republic of Korea (DPRK) provides a buffer between its borders and democratic South Korea.

The regional importance of a bilateral relationship need not entail a special relationship, but also may elevate the relative significance of the alliance. One example is Russia’s alliance with Venezuela. Since 2001, Russia has sought to increase its influence in the Western Hemisphere by strengthening its ties with Venezuela. Venezuela has been one of the largest importers of Russian-made weapons, the two countries have carried out joint military exercises, and Russian military forces have utilized Venezuelan bases. A bilateral commission meets regularly to explore ways to deepen the relationship.69 In mid-2013, a major Russian oil company and Venezuela’s state-owned oil firm announced plans for a joint venture designed to exploit a new field.70 In all, the Russia government calculates that it has invested more than $20 billion in Venezuela. The significance of the relationship is increased because of Russia’s relative lack of political influence in the hemisphere.

Economic ties are the third component considered when assessing the strategic value of a given situation. The significance of economic ties reflects the relative importance of the relationship and considers the country’s position among the bilateral trading relationships of P3 countries. The level of exports from the P3 member country is given priority over level of imports, except in cases involving strategic resources, especially oil. In several instances, military and economic interests vested in a given relationship overlap considerably. A prime example includes the People’s Republic of China’s (PRC’s) relationship with Nigeria. China’s interest in close relations with Nigeria is a function of its oil resources as well as an important step in the PRC’s grand strategy to increase economic and political influence on the continent.71 In 2006, Chinese firms signed a multibillion dollar deal to revitalize Nigeria’s railway.72 Chinese state-owned oil companies have received major concessions and have invested significantly in the country’s oil sector. In 2012, the volume of bilateral trade between China and Nigeria reached $10.5 billion, making Nigeria China’s third-largest trading partner.73
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Table 4.1 lists the strategic interest values for each component as well as the combined value used in the analysis. Along each component, situation-countries are coded on a 1 (low) to 3 (high) scale, with values doubled for the level of involvement component. The total strategic value of a relationship is determined by a sum of these scores, which are then converted back to a 1–3 scale to correspond with low, medium, and high strategic value.74 Several of the situations as identified by the ICC actually involve other states of strategic interest to one of the P3 members. Because Israel is the object of the complaints stemming from situations identified as “Palestine” and “Comoros,” strategic interests are considered involving Israel. Similarly, the situation in Korea involves the potential prosecution of defendants from North Korea (a non-ICC member state). When determining the strategic interests involved, the object of prosecution was used rather than the situation as identified by the ICC for these cases. The relevant state in terms of strategic interest is noted parenthetically.




Gravity and Strategic Interests

The empirical evidence provides strong support that the gravity of a situation and the level of P3 strategic interests vested in a given situation have a strong influence on the choices made by the OTP, both the choice to pursue a formal investigation and the swiftness with which they do so. A simple summary of court actions when considering these two variables provides initial support for the hypotheses offered here. As shown in table 4.2, formal investigations have been established in 75% of the cases deemed to reflect the gravest violations of crimes covered under the Rome Statute. Consistent with the hypotheses, both of the situations where formal investigations have not been established involve cases with high or medium levels of strategic importance to a member of the P3. Though striking, this cursory analysis is a rather blunt instrument on which to make substantive judgments regarding causal inference. Thus, additional quantitative tools of analysis were utilized to provide additional support and clarity.
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A series of probit regressions were performed to check their effect on whether the court established a formal investigation across cases.75 Probit regression tests the probability that an observation with certain characteristics (i.e., defined by the covariates included) will fall into either of the two outcome categories. The results of the probit regression can then be transformed to establish their marginal effect on outcomes. Marginal effects show the effect that a one-unit change in the covariate will have on the probability that a formal investigation will not be established for a given situation. Regressions were run with only two covariates at a time because of the small number of observations available for analysis. The probit results provide further evidence that the decision regarding whether to open a formal investigation is strongly influenced by the level of gravity witnessed in a given situation (p = .015). Moreover, the evidence suggests that strategic interests also play an important role in outcomes. Strategic interest is statistically significant (p = .016), whereas most other variables have little statistical significance on outcomes. The results of the probit regression become more meaningful when converted into their marginal effects, as shown in table 4.3. In the case of gravity, a one-unit change in the level of gravity increases the probability that a formal investigation will be established by roughly 30% (dy/dx = 0.317). Conversely, for each unit increase in the strategic value of a given situation, the probability that a formal investigation will be established decreases by over 50% (dy/dx = 0.509). As reflected in figures 4.1 and 4.2, the more grave the situation, the more likely a formal investigation will be established, whereas the more strategic importance P3 countries place on a given situation, the less likely a formal investigation will be established.

[image: image]

The probit analysis provides further support for the qualitative empirics that P3 strategic interests shape institutional choices regarding the selection of situations to investigate. It does not suggest that the court is beholden to or captured by the P3. Rather, it suggests that the court is more likely to establish formal investigations for those situations deemed most grave, but also takes into account the perceived interests of powerful states whose support it would like to gain. This would be consistent with a principled, yet pragmatic prosecutorial strategy. However, a closer look at the data gives reason for caution with regards to the application of the gravity threshold. Figure 4.3 shows patterns drawn from the results of the survey conducted regarding situational gravity. The graph plots the range of gravity levels assigned to a situation across the universe of survey respondents as well as the mean score used in the quantitative analyses. Although the gravity variable was statistically significant in the probit model, figure 4.3 shows the degree of variation in respondents’ assessment of the gravity of a given situation. For many of the situations there was a significant degree of disagreement among respondents regarding the level of gravity. In particular, variation was particularly high for the cases of the Central African Republic, Colombia, Iraq, Kenya, and Nigeria, each having a range of at least 5 scale points between the low and high values. However, the mean in many cases clearly deviates from the median, suggesting that the size of the range across situations is a function of outliers in the survey pool. On the one hand, that should give some confidence that the correlation between assessments of gravity and the choices made by the OTP with regard to investigations is indeed robust. However, the presence of such significant outliers, combined with the institutional discretion afforded to the OTP, also suggests that there is the potential for significant deviation regarding the assignment of situational gravity, depending on the perspective of a given individual holding the office of chief prosecutor.
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Figure 4.1. Effect of increases in gravity on probability of formal investigation
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Figure 4.2. Effect of increases in strategic interests on probability of formal investigation
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Figure 4.3. Gravity of situations under investigation by the ICC



Do these factors also affect the speed of the adjudication process? To answer this question, survival analysis was used to examine likely legal and political variables that may affect outcomes. The analysis begins with a simple test of how strategic interests affect the process of adjudication. Figure 4.4 presents the Kaplan-Meier (K-M) “survival function” for situations involving low, medium, and high levels of strategic interest to one or more of the P3.76 Each line represents the probability that an inquiry open for a given number of months “survives” to the next month (i.e., that the ICC does not open a formal investigation at that time). The graph reinforces the qualitative results regarding the decision by the OTP to open a formal investigation: situations that have high (level 3) strategic value to the P3 have a 100% probability that a formal investigation will not be established. Of course, this could change because most still have open primary investigations underway. However, even if the OTP eventually decides to open formal investigations for some of these situations, the difference in duration between those with high strategic value and those with lower strategic value is striking. Figure 4.4 illustrates the declining rate of survival as the strategic value of a situation decreases. Put simply, as the strategic value of a situation declines, the probability that the OTP will open an investigation rises sharply, and the time between the preliminary investigation and start of a formal investigation is reduced. To test whether the differences in survival rate reflected in the K-M curve is statistically significant, I ran a nonparametric log-rank test.77 The results of the log-rank test reveal that the results shown in figure 4.4 are statistically significant (p = 0.019).
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Figure 4.4. Effect of increases in strategic interest on probability that the ICC does not open a formal investigation



To gauge the significance of the strategic-interests variable when other covariates are included in the analysis, I utilized Cox proportional hazard regression analysis. The Cox proportional hazard model is a type of event history analysis that in this case tests the extent to which the covariates influence the rate that a formal investigation will not be established. The Cox regression produces a hazard ratio, which is the relative probability of failure due to a one-unit increase in the value of the independent variable. To gauge how sensitive the effect of strategic interest is to the other covariates, I ran a series of bivariate Cox regressions, pairing strategic interest with each of the other covariates.78 The p-values from these regressions ranged from 0.04 to roughly 0.09, providing a measure of confidence that the effect of strategic interest is not sensitive to model specification. Next, a full model Cox P-H estimate was run that included NGO activity, gravity of the situation, number of battle deaths, amount of media coverage, and human rights reputation. The results listed in table 4.4 show that the only statistically significant variable is strategic interest (p = .05). The finding that gravity was not a statistically significant predictor stands in stark contrast with the results drawn from the probit regressions. This suggests that while gravity may be strongly correlated with the probability that a formal investigation will be established, it may not be highly correlated with the duration of preliminary investigations. However, given the small-n available for the full-model analysis, these results should be considered more suggestive than definitive. As such, additional empirical evidence is necessary to supplement these findings.
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Another indicator that strategic interest exerts influence on the duration of the process of investigation can be seen when we consider the role of power in the reverse utilizing a qualitative approach. How does the court behave when it receives support from great powers, particularly members of the Security Council? Most of the current situations under review by the ICC were initiated either by member state referrals or by the OTP (proprio motu) with authorization by a pretrial chamber. However, two situations, Sudan and Libya, were referred by the UNSC. The first situation referred by the Security Council was in Sudan, which granted jurisdiction to the ICC after passage of Resolution 1593 on March 31, 2005. Passage of the resolution was unanimous, although four Security Council members abstained, including two members of the P3—China and the United States. In this case, a willingness not to block the referral was sufficient support for the ICC to gain jurisdiction over the situation. The OTP opened a formal investigation only nine weeks later on June 6. The second situation was in Libya, which was referred to the ICC by the UNSC through Resolution 1970 on February 26, 2011. Resolution 1970 enjoyed stronger support of the P3, passing unanimously with no abstentions. The OTP opened a formal investigation just five days later on March 3. When comparing the assertiveness of the OTP’s response to situations across the different sources of referrals, we see clear patterns of behavior. Figure 4.5 shows the average time between the start of a preliminary investigation and the start of a formal investigation for the three sources of referrals. The average time between preliminary and formal investigations is roughly forty-five weeks for situations referred by states parties to the ICC, whereas those referred by the Security Council average only five weeks.
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Figure 4.5. Average weeks between preliminary and formal investigation



Although many factors may affect the speed of an investigation, the evidence suggests that the OTP may feel more confident in moving the process forward and making a stronger institutional commitment for situations where the UNSC has offered its support. This is also consistent with the strategic-interests hypothesis, but in the reverse. Where investigations may clash with P3 strategic interests, the OTP has an interest to proceed cautiously. Where the court has the backing of the Security Council, the OTP is more inclined to pursue the case aggressively.

Many are loathe sacrificing principal at the altar of pragmatism, or worse, realpolitik: “In order for the International Criminal Court to build legitimacy over time, it must both act and be seen to act in a neutral way that transcends political pressures.”79 Similarly, Cherif Bassiouni argues, “The legitimacy of the ICC will not be sustained on the basis of occasional referrals based on political expediency but will depend on the consistency of its work.”80 This would certainly include political pressures that might underlie any sort of regional or racial bias. Some critics of the court have argued that its prosecutorial strategy is an extension of great-power bias against weak African countries.81 Similarly, others have suggested that powerful states have sought to coerce the court to comply with their interests, using direct influence through regular dialogue to pressure the OTP.82 If the legitimacy of the court is tarnished by questions regarding the OTP’s choices regarding which situations it investigates, not only will this potentially hamper its efforts to expand the number of states parties, but risks losing the hard-won support the ICC already has.

Although highly provocative arguments, the “regional bias” and “institutional capture” explanations of ICC behavior are extreme and do not take into account the many non-African situations under preliminary investigation by the OTP or the fact that the current Chief Prosecutor is Gambian. Moreover, they face a formidable burden of proof unlikely to be met by the available evidence. The evidence presented here strongly suggests that great-power interests shape the behavior of the court, but there is no direct evidence that the OTP is beholden to the interests of powerful Western states as some critics have claimed. Rather, a more nuanced explanation of court behavior is gained by examining how the egoistic institutional interests of the OTP are influenced—not determined—by the strategic interests of some important external actors. This is not a case of institutional capture, but rather, reflects the internalization of external preferences. It is a reflection of the challenges facing a new, relatively weak institution that depends considerably on receiving cooperation from states, particularly powerful ones. The theoretical framework forwarded here reveals how the interests of powerful nonmember states (and thus, not principles under the more limited PA framework) can be taken into account by the OTP in defining institutional interests and consequently shaping prosecutorial strategy.

The underlying theory and resultant findings are significant to our understanding of the ICC and may also be of interest to those studying other international courts or international institutions more generally. First, they provide a theoretical explanation for the behavior of the ICC and the decisions made by the OTP regarding situation selection in accordance with its prosecutorial strategy. The theory of prosecutorial strategy forwarded here is strongly supported by the available empirical evidence—both quantitative and qualitative. Although there was no attempt to account for initial actions into a situation (i.e., opening a primary investigation), the internalization hypothesis does illuminate a powerful intervening variable in the process of investigation and adjudication by the court. The law may be clear on a principle, but how it is pursued in practice by the court offers considerable latitude to the OTP that can strongly shape the legal process. The evidence presented here illuminates factors that may press the OTP to proceed more cautiously in some cases (those where P3 interests are involved) and more aggressively in others (where referral came from the authority of the UNSC). More broadly, the theoretical framework and the evidence drawn from the ICC reveal how behavior can be affected by institutional dependence on external actors, and how the preferences of these actors may be internalized into the decision calculus—even in legal institutions where procedure is clearly articulated in law. For this reason, these findings may be of interest to those interested in the functioning of international legal institutions more broadly, not just on the ICC.

These findings should also be of interest to those seeking to understand international institutions more broadly. It unpacks the ways that new or weak institutions may be more vulnerable to the influence of great-power realpolitik. This influence need not be the product of direct suasion by these powerful states, but rather as a function of the dependence such institutions have on them and their institutional interests to garner their support. Such insights would seem applicable to institution building across issue areas, including international trade, finance, and environmental protection. Moreover, understanding these processes may facilitate the creation of more successful international institutions charged with addressing crucial global challenges.

Lastly, normative implications can be drawn as well. Idealists critical of the court’s apparent consideration of great-power interest—particularly among those who are not even members of the court—consider such actions as anathema to the pursuit of justice. Others argue for a more pragmatic course: “The Prosecutor should therefore establish and adhere to a long-term policy which is widely perceived as acceptable, while carefully balancing the need for political support with the need to be perceived as independent and credible.”83 The evidence presented in this chapter suggests that the OTP has done just that and has navigated a very difficult course between principle and pragmatism. The significance of gravity in the series of analyses performed here suggests that the OTP has indeed remained true to the court’s mission to prosecute the most serious international crimes. Thus it would seem that the OTP acts in accordance with the wishes of the states parties.84 On the other hand, the consistently high significance of strategic importance reflects institutional awareness of the very practical dependence the court has on powerful states to successfully prosecute cases and bring the architects of mass atrocities to justice. Moreover, the ability of the court to expand its jurisdictional reach and global influence is dependent on gaining the support of three of its most powerful nonmember states—the United States, Russia, and China. The road to achieving its institutional mandate for international justice requires that the OTP be pragmatic as well as idealistic.







 



CONCLUSION

Between Power and Principle


The war in Syria may not represent the end of humanity, but every injustice committed is a chip in the façade of what holds us together. The universal principle of justice may not be rooted in physics but it is no less fundamental to our existence. For without it, before long, human beings will surely cease to exist.

—STEPHEN HAWKING

The civil war in Syria is an epic struggle for power between the government of Bashar al-Assad and an array of nearly one thousand rebel groups, including jihadist groups such as the Islamic State (ISIS) and the al-Nusra Front.1 On August 21, 2013, chemical weapons were unleashed on the civilian population in Syria, killing thirteen hundred people and turning a dark page in an ongoing civil war that had already claimed the lives of over one hundred thousand.2 Gruesome images of the victims, four hundred of them children, shocked the world and were accompanied by firsthand accounts of the suffering they endured as they gasped for breath in their final moments of life. As has too often been the case in human history, the powerless again found themselves victims of a violent struggle for political power.

Events like these are why human rights advocates have long pressed for the creation of international criminal courts—to restrain the brutal instruments of realpolitik that are so often unleashed on the innocent. The creation of the International Criminal Court (ICC), the first permanent international court of its kind, has been lauded by many as a landmark achievement, one that not only would provide justice to the victims of atrocities but could potentially serve as a transformative force in the fundamental character of international society.3 Some have suggested that the prevailing rule of force would be increasingly replaced by the rule of law.4 Much of the scholarship on international criminal courts, including the ICC, fits this broad narrative emphasizing the growing power of norms of justice and human rights in the creation of international criminal courts. It is a narrative of principles finally emerging triumphant over the frequently ruthless struggle for power.

This book explores the terrain that exists between two opposing takes on international humanitarian law—one that sees justice as transformative, another that sees it as either dangerous or irrelevant. The increasingly dominant view is that international criminal courts are primarily a product of principles, mobilized by key norm entrepreneurs, human rights activists, and NGOs. Although not always framed in terms of principles, this view is generally consistent with a constructivist approach that emphasizes the role of ideals, norms, and social identities in world politics.5 This view often has been placed in contrast to power-based explanations, and the empirical evidence put forward by constructivists suggests the limits of a realist approach that emphasizes the role of interests defined in terms of power. This is not to say that the existing literature turns a blind eye to the presence of power politics. Indeed, there are scant few extant works that do not acknowledge that interests defined in terms of power have exerted influence on the process of creating international criminal courts at some point. Yet, power politics tend to be peripheral to the primary narrative regarding the growth of human rights norms and the application of evolving principles of justice.6

There can be little doubt that evolving human rights norms and principles of justice figure prominently in the creation of international criminal courts. Moreover, it stands to reason that the more political mobilization that is rallied in support of these principles, the greater their potential influence.7 However, these arguments are hardly counterintuitive. One could mount a similar argument about the formation of the contemporary international trade regime. It is unlikely that we would see the emergence of the World Trade Organization (WTO) or the General Agreement on Tariffs and Trade (GATT) absent the central tenets of Ricardian economics forwarded by influential economic advisers in the post–World War II period. This book does not refute the notion that principles and norms matter. Indeed, it is impossible to imagine the creation of the Nuremberg Principles or the Rome Statute without them. Rather, the empirical evidence offered here suggests that arguments regarding the influence of idealpolitik frequently overstate the role of norms and often fail to recognize how crucial a role realpolitik has played in the evolution of international criminal court. The existing literature far too often imagines idealpolitik and realpolitik as separate and opposed and thus fails to adequately explain how power and principle often overlap in shaping interests and outcomes concerning international criminal courts. This book addresses this critical absence in the literature by focusing on the intersection of power and principle in shaping the origins, design, and operation of international criminal courts.


Principal Findings

This book contributes to our understanding of international criminal courts through the development and application of theory. Theory provides the underlying rationale for the development of falsifiable and empirically testable hypotheses. In this book, I develop and apply both grand theory and middle-range theory to explain the origins, design, and behavior of international criminal courts. I do so in a somewhat eclectic manner. Rather than proposing a monocausal explanation of outcomes or seeking to establish the superiority of one approach, I synthesize elements and insights from several schools of thought. Identifying and explicating the political dynamics involved in international criminal courts requires multiple analytical tools. Instead of drawing solely on one analytical approach, theoretical frameworks used in this book are tailored to the specifics of the facet of institutionalization under investigation.8 This “theory through synthesis” is consistent with the “eclectic” approach advocated by Rudra Sil and Peter Katzenstein, among others.9 This approach not only draws from different epistemological perspectives, but may also shift the level of analysis where it is called for.10 As David Lake notes, “It is precisely this ‘mixing and matching’ of assumptions, issue areas, units, and interests that makes this sort of theorizing ‘eclectic.’ ”11

So what have we learned using these theories and analytical techniques? The following highlights some of the key points raised in the book:


	Interests defined in terms of power were instrumental in the initial decision to create international tribunals. However, once the decision to form them was made, norm entrepreneurs seized the opportunity to institutionalize liberal principles of international humanitarian law within them.



Contrary to the conventional wisdom, the evidence presented in the introduction reminds us that the original impetus for the creation of the International Military Tribunals after World War II was to legitimize Allied actions during the war by establishing that the Axis powers waged a war of aggression. It was not initially driven by concerns regarding human rights, principles of justice, or even the horrors of the Holocaust. The International Military Tribunals not only provided Allied powers the opportunity to legitimize their participation in the war but also their execution of it. This aim to legitimize their use of force during the war did not reflect Allied concerns that they would be vulnerable to prosecution for wartime actions. As instruments of victor’s justice, the International Military Tribunals posed no legal threat to Allied leadership. Rather, the Allied interest in adjudicating the crime of aggression was primary rooted in gaining soft power during a period of global transformation where international order was being reconstituted.


	Growing human rights norms and public outcry may have pressed liberal states to act in the face of atrocities during the early 1990s, but they are not sufficient to explain the UN Security Council’s (UNSC’s) choice to create international criminal tribunals. Rather, the choice was strongly influenced by interests defined in terms of power for both liberal and illiberal members of the Security Council.



Chapter 1 shows how power and principle shaped the interests of the permanent members of the UN Security Council that created the ad hoc tribunals for the former Yugoslavia and Rwanda. Although opinion polls conducted among the UNSC’s liberal democracies showed that the general public had strong concerns regarding atrocities committed during these conflicts, calls for action focused on the question of humanitarian intervention rather than the creation of tribunals. However, the experience in Somalia showed that public support for intervention was fragile. Thus, for the liberal democratic members of the P5 (permanent five members of the UNSC), creating tribunals was a means to respond to public concerns about atrocities in a manner that presented less political risk and lower cost than more assertive policy options (such as military intervention). In other words, interests defined in terms of power shaped the choice to create tribunals. This was also the case for the council’s two illiberal permanent members, though in different ways. For these illiberal states, interests defined in terms of power were linked to the liberal states’ preferences to create tribunals. At the time the ad hoc tribunals were created, both countries sought closer ties to the West, and supporting liberal states’ preferences for tribunals was one way to achieve this objective. Russia’s foreign policy at the time was based on a broad strategy of Europeanization and forging better ties with both Europe and the United States. Support for the tribunals offered the Russians the chance to show that post–Soviet Russia supported many of the same principles held by the UNSC’s liberal member states. Similarly, China’s emphasis on openness and engagement with the international economy also made them reluctant to stand in the way of the tribunals, even though they maintained strong concerns regarding sovereignty. For the Chinese, not opposing the creation of the courts provided an opportunity to begin to rebuild their tattered human rights reputation in the wake of the Tiananmen massacre.


	The political fault lines regarding the design of the ICC were not simply between supporters and opponents of international humanitarian law. Rather, interests defined in terms of power figured prominently in the design preferences of many states in a battle over the role of the Security Council in the operation of the court.



Chapter 2 shows us that although the original impetus for the creation of the ICC was squarely rooted in principles of international humanitarian law, once the process of negotiations began states sought to shape the design of the court in accordance with other interests. Chapter 2 shows that interests defined in terms of power were among the most significant for a number of states, and these interests created some of the most contentious debates regarding the design of the ICC. For these states, the process of institutional design was part of a broader struggle between those privileged by existing institutional rules and norms and those who sought to use the ICC as a means of equalizing the hierarchical structure of international order—one skewed in favor of the Security Council’s five permanent members (P5). These politics were evident at several times during the process of institutional design: initially during the PrepCom meetings, then during the Rome Conference, and lastly during the review conference held in Kampala, Uganda. Where there were significant deviations from expected behavior, chapter 3 shows that these too were strongly shaped by interests rooted in realpolitik. In these instances, realpolitik operating at the global level gave way to interests defined in terms of power at the domestic and regional levels.


	Though charged with a mission firmly rooted in principles of justice and human rights, egoistic institutional interests press the ICC to pursue a more pragmatic course, one whose principled mission is closely intertwined with the strategic interests of the UN Security Council, particularly its three permanent members who are not party to the Rome Statute.



The book also shows how principle and power intertwine to shape the behavior of the ICC as it seeks to investigate the gravest violations of international humanitarian law. Chapter 4 shows the strong—though indirect—influence that state strategic interests have on the behavior of the ICC. Counterintuitively, this involves the strategic interests of three of the most powerful states who are not party to the Rome Statute—the United States, Russia, and China. However, contrary to the views of some of the court’s most vocal critics, the evidence shows that the ICC has not been captured by these powerful countries to do their bidding. Rather, egoistic institutional interests are affected by the court’s dependence on powerful states in order to achieve its mandate for justice. As shown in chapter 4, these interests affect both the court’s choice to pursue a formal investigation for a given situation and the swiftness of its decision to do so. Future scholarship on the prosecutorial behavior of the ICC can test the proposed theoretical framework against the growing body of empirical data.

The theoretical frameworks developed and applied in this book not only provide us lenses to better understand the form and function of international criminal courts but to varying degrees may be useful to understanding outcomes for other institutions. Grand theories are the most widely generalizable, and this book seeks to contribute to the continued development of grand theory by exploring the overlap between two commonly contrasting schools of thought—realism and constructivism. Examining the frequent overlap between power and principle in the development of international criminal courts reveals that interests in the form of power provided essential windows of opportunity for norm entrepreneurs seeking to advance international humanitarian law. Adopting a more monocausal framework would likely not recognize how interests in the form of power could be integral to the development of interests in the form of principles. Conversely, the approach used here prompts us to reconsider the forms and functions of power so central to realist thought. As shown in chapter 1, Allied leaders sought to use the International Military Tribunals to legitimize their use of force during the war and to increase their soft power in the emerging postwar order. Power is central to the narrative; however, it is not defined solely in terms of brute material force as is common in most contemporary realist scholarship.12 Rather, interests defined in terms of power over opinion figure prominently, a dimension of power acknowledged by classical realists such as E. H. Carr but more commonly associated with a constructivist view among contemporary scholars.13 Differing conceptions of power have animated a lively debate among scholars of international relations, yet too often such debates press scholars to choose sides.14 Instead, the examination of international criminal courts offered here shows the utility of adopting a more nuanced approach that brings together elements of both realist and constructivist (and to some degree, neoliberal institutionalist) perspectives. Although helpful in gaining a sharper understanding of the origins and evolution of international criminal courts, such an approach is certainly not limited to them. Rather, it may be useful in understanding a much broader range of phenomena in international politics.

The middle-range theories developed and utilized in the book are also somewhat generalizable. The theory of institutional design preferences forwarded in chapter 2 is based on an insight not limited to international courts: relative power can either be gained or lost depending on the design of an international institution. Although the design of the ICC clearly had significant implications for the relative power of the UN Security Council and those who sought to remove the prerogatives afforded to its five permanent members, other institutions may have similar effects. One needs to look no further than the Doha round of WTO trade negotiations to see how state preferences were shaped by concerns over relative power as the design of a new trade agreement was being negotiated. Divergent preferences between the global North and global South largely derailed the Doha round talks during the Cancun ministerial meeting in 2003.15 But the framework forwarded in chapter 2 prompts us to consider more than just how relative power is affected by the design of institutional arrangements. Drawing on (and building on) regime complex theory suggests that such dynamics may be strongly affected by the relationships between institutions. Although a growing body of scholarship has focused on how overlapping institutions can affect interests and outcomes, the framework forwarded in chapter 2 illustrates how institutional nesting can have similarly significant effects.

The insights from the internalization theory developed in chapter 4 may also be generalizable and applied beyond the domain of international criminal courts. The notion that international organizations may develop their own egoistic interests independent of the interests of those states that created them was put forward by the architects of principal-agent (PA) theory. The framework used in chapter 4 builds on the central insights by showing how, in some instances, potential influence moves beyond the binary principal-agent relationship to include consideration of third-party actors. Although this insight has relevance in the case of the ICC, it is not specific to the court. Rather, it should not only prompt scholars to consider the formation of egoistic organization interests more broadly but also apply this framework to a broader array of international courts and international organizations.



The Triumph of Principle over Power?

Advocates for the creation of the International Criminal Court have long argued that the court would deter the commission of atrocities and contribute to global peace.16 Some even went so far as to suggest that the court’s creation was a transformative force in the very nature of international politics and world order. Although such rhetoric might easily be dismissed as hyperbole employed in the interests of political salesmanship by the court’s most ardent and idealistic supporters, the goals of deterring future atrocities and contributing to peace are expressly stipulated in the preamble of the Rome Statute itself. As the ICC continues in its second decade of operation, we might consider how successful the court has been thus far in constraining the often tragic effects of the pursuit of power in the name of principles of international humanitarian law. Unfortunately, the available evidence is not particularly encouraging.

There is scant evidence to suggest that the ICC’s presence acts as a significant deterrent on those whose quest for power knows few, if any, moral boundaries. Alleged perpetrators of crimes covered under the Rome Statute were obviously not deterred in the nineteen situations currently under investigation by the ICC. These include Afghanistan, the Central African Republic (CAR), Colombia, the Democratic Republic of Congo (DRC), Cote d’Ivoire, Georgia, Guinea, Honduras, Iraq, Israel (referral brought by Comoros), Kenya, Korea, Libya, Mali, Nigeria, Sudan, Uganda, and Venezuela. The situation in Libya is a prime example of leaders’ general lack of concern regarding ICC prosecution. After using his military in an attempt to crush the growing civilian demonstrations in Libya, Muammar Gaddafi showed little restraint or concern about potential prosecution. In a speech he stated, “We will fight them and we will beat them.… If needs be, we will open all the arsenals.”17 At the time, the ICC had been in existence for nearly a decade.

In addition to those situations already under investigation by the court, there are other prominent examples of leaders undeterred by the presence of the ICC. Among the most significant is Syria, where the Assad regime has shown little restraint in its pursuit to maintain its power. Even after President Obama’s now-infamous “redline” had been crossed following a chemical weapons attack on civilians in August 2013, there are few signs of any deterrent effect. In addition to a protracted policy to restrict essential aid to civilian populations, the military also resorted to the widespread use of “barrel bombs.” These crude weapons are oil drums filled with shrapnel such as nails, which are then dropped from helicopters on the unsuspecting civilians below. In February 2014, U.S. secretary of state John Kerry remarked, “Each and every barrel bomb filled with metal shrapnel and fuel launched against innocent Syrians underscores the barbarity of a regime that has turned its country into a super magnet for terror.”18 Moreover, in June 2014 the Organization for the Prohibition of Chemical Weapons (OPCW) reported that there was evidence to suggest that “toxic chemicals, most likely pulmonary irritating agents such as chlorine, have been used” by the Syrian government in a “systematic manner” long after they agreed to dispose of their chemical weapons cache.19 Needless to say, it is difficult to find evidence of deterrence in Syria.

Another prominent example of atrocities undeterred is North Korea. On February 17, 2014, an official UN inquiry led by Michael Kirby provided extensive evidence of ongoing atrocities committed by the government of North Korea. Among the evidence forwarded by the Commission of Inquiry on Human Rights in the Democratic People’s Republic of North Korea was an overview of the ongoing situation in state-run political prison camps:


In the political prison camps of the Democratic People’s Republic of Korea, the inmate population has been gradually eliminated through deliberate starvation, forced labour, executions, torture, rape and the denial of reproductive rights enforced through punishment, forced abortion and infanticide. The commission estimates that hundreds of thousands of political prisoners have perished in these camps over the past five decades. The unspeakable atrocities that are being committed against inmates of the kwanliso political prison camps resemble the horrors of camps that totalitarian States established during the twentieth century.20



The report went on to list numerous other violations covered under the Rome Statute, including crimes against humanity. It further concluded that “the gravity, scale and nature of these violations reveal a State that does not have any parallel in the contemporary world.”21 On April 17, 2014, Michael Kirby brought the report to a meeting of the UN Security Council, where he argued for the prosecution of the North Korean leadership. Kirby informed the members present that “in a week of many grave human rights matters occupying the attention of the members of this council, we dare say that the case of human rights in the DPRK (Democratic People’s Republic of Korea) exceeds all others in duration, intensity and horror.”22 Pyongyang’s representative at the meeting, So Se Pyong, responded to the report by arguing that the United States and “other hostile forces” had fabricated the report in an attempt to “defame the dignified image of the Democratic People’s Republic of Korea and eventually eliminate its social system.”23 Pyongyang shows little sign of concern about potential prosecution by the ICC and has shown no signs of change in the wake of the UN report, even though the OTP launched a preliminary investigation.

What is even more damaging to the notion of the deterrent effect of the ICC is evidence of crimes continuing to be committed in situations where the court already has preliminary investigations under way. What behavior do we see among actors who know that the eye of the court is trained on the country? In Nigeria, thousands of innocent people have been slaughtered from 2009 to 2014 by the Islamic militant group Boko Haram. The group seeks to gain power to establish an Islamic state and appears ready to use all means necessary to achieve its goal. This includes the use of child soldiers, kidnapping, selling girls, and mass slayings, including children. In April 2014, Boko Haram kidnapped some three hundred girls from their boarding school and later released a video that declared the girls would be sold as brides. The video generated global shock and outrage, spawning a global Bring Back Our Girls campaign in international civil society. In June 2014, raids in the northeastern state of Borno claimed hundreds of innocent lives. One local leader described the attack on his village: “The death is unimaginable. We have lost between 400 and 500 people in the attacks in which men and male children were not spared.… Even nursing mothers had their male infants snatched from their backs and shot dead before their eyes.”24 In addition to these acts, Boko Haram has also begun to utilize children in suicide bombing attacks. According to the United Nations Children’s Emergency Fund (UNICEF), 20% of all suicide bombing conducted by Boko Haram have been carried out by children, and the number of children used in such strikes has increased more than tenfold from 2014 to 2015.25 Those ordering and conducting such attacks do not appear to be deterred by the prospect of international justice.

Iraq is another example where an active preliminary investigation by the court does not appear to serve as an effective deterrent to the commission of atrocities. This involves the actions of members of ISIS, the self-proclaimed Islamic States of Iraq and Syria, led by Abu Bakr al-Baghdadi. In June 2014, ISIS militants attacked numerous villages south of Kirkuk, Iraq, in what witnesses described as massacres aimed at destroying the Shiite Turkmen communities. Witnesses described mass executions and beheadings, and the victims included young girls.26 We also see continuing violence in Mali, another country where the ICC has already established an investigation. Where actors feel the stakes are high enough, the means to attaining power appear to be of less concern that achieving their primary objective. Not surprisingly, given the available empirical evidence, a number of scholars have cast considerable doubts on the deterrent capacity of the ICC.27

Not only are political despots apparently undeterred from using all means they consider necessary to achieve their political objectives but also little evidence suggests that the creation of the ICC has made the world more peaceful. As shown in the most recent data released by the Uppsala Conflict Data Program, yearly fatalities in organized violence have not been trending downward since the ICC became operational in 2002.28 In fact, they have risen sharply since 2012. These take into account trends in state-based conflict, nonstate conflict, and one-sided violence. Of course, few (if any) had realistic expectations that the ICC would make violent conflict a thing of the past. Moreover, even though the ICC is nearly halfway through its second decade of existence, it remains an institution that is largely in its infancy. One could argue that it is difficult to establish a deterrent effect until the court has established a proven track record of holding the guilty accountable for their crimes. In addition, with few trials completed as of this writing, it would be reasonable to assume that the court’s impact on postconflict reconciliation would be negligible. From the perspective of postconflict reconciliation, the ICC’s greatest potential contribution to peace may be its ability to keep conflict-prone societies from recidivism. Gauging the court’s success along such lines will clearly require a much longer time horizon. Rather than representing the culmination of a decades-long justice cascade, the ICC is likely better conceived as an institution in its formative stages. Doing so gives us a more measured and realistic perspective regarding its progress and impact.



Striking the Balance between Power and Principle

Even this informal and anecdotal consideration of the ICC makes it clear that we are a long way from the time when principle has the upper hand over power. Although idealists commonly see power as the root of the problems that can often generate profound human suffering, power must play an instrumental role in addressing them. The application of power is not only necessary to protect the innocent and provide a deterrent to those who may do them harm but, as shown in this book, can frequently play a crucial in the process building, strengthening, and diffusing principled norms. Indeed, chapter 1 documented how important the International Military Tribunals were to the development of contemporary international law, even though the rationale behind their creation reflected interests defined in terms of power among the victorious Allied powers. In addition, it is the most powerful states in the world that are in a position to have the strongest impact on peace and security. This notion is foundational to the design of the United Nations and the role of the Security Council. The relationship between power and principle is crucially important to peace, security, and the protection of the innocent. However, the most effective means of combining these forces in the interests of reducing human suffering is not clear. This raises important normative questions for policymakers in the world’s most powerful states. To what degree should idealism (principle) or realism (power) shape how powerful states respond to violent conflict and the atrocities commonly committed during them? Moreover, what role should the ICC play in this response?

Realists do not consider justice to be the primary objective when addressing conflict and the suffering it inflicts. Rather, most would likely argue that stopping the violence and reestablishing stability should be the primary objective. This can be achieved either by altering the balance of power among the combatants or by using their power to bring the warring parties to the negotiating table to broker a political settlement. Direct military intervention would clearly have the greatest impact on the balance of power in a conflict situation, but such action is unlikely to be taken in situations where few strategic interests are at stake for the intervening power. Direct military intervention incurs substantial material and political costs, yet in cases with few strategic interests involved, have little to offer from the standpoint of interests defined in terms of power. In these cases, the more common response by the world’s powerful countries is to provide material or advisory support for one side in the conflict, an approach sometimes referred to as “building partner capacity.” Yet, as the American experiences in Iraq and Afghanistan have shown, such programs too often fail.29 Moreover, depending on the existing alliance relationships involved in a given situation, providing support to one side may cause powerful states allied with the other side to enter the fray, potentially escalating both the scale and scope of the conflict. Most states would be hesitant to become ensnared in a civil war or ethnic conflict if doing so risks a more substantial military engagement with another powerful state. Given high risks and limited rewards, a realist approach would prefer to either (1) remain disengaged from the conflict until one side is able to secure victory, or (2) promote a political solution to the conflict. Of course, states often may seek to alter the local balance of power in a situation and then quickly push to broker a political settlement to take advantage of short-term gains while minimizing long-term commitments. Regardless of the specific approach taken, the bottom line is that achieving stability takes priority over achieving justice. Realists would not generally welcome any participation by the ICC into the situation until a political settlement has been reached.

Human rights advocates are all too familiar with the realist logic. They can point to the obvious shortcomings of the realist approach. Perhaps most importantly, many of the atrocities evident in international society take place in countries with limited strategic value to the world’s great powers. In practice this means that it is unlikely that powerful states will be motivated to become involved at all in stemming the violence. Moreover, the realist approach maintains a system in which the powerful remain largely immune to constraints on their use of power. This not only includes their use of power directly but also in their capacity to provide material support to oppressive regimes to which they are allied. To paraphrase Thucydides, in such a system the powerful do what they can while the weak suffer what they must.30 For idealists, this is the reality that not only produces the atrocities they are trying to address but also often shields those most culpable. Indeed, the quest for political power often leads to profound human suffering. As Rudi Rummel put it, “power kills.”31

For these reasons (and others), many idealists place a high priority on principles of human rights and justice in guiding foreign policy regarding violent conflict. For the more legalistic among them, this means framing a given situation through the eyes of international humanitarian law and includes promoting an active role for the ICC in addressing situations where violence is marked by atrocities and profound human suffering. This includes identifying perpetrators of atrocities as war criminals and documenting evidences of crimes to be used in prosecution. Presumably, this perspective includes a preference for regime change because idealists would certainly not consider a government led by a war criminal to possess any legitimacy. Moreover, idealists are not likely to be comfortable with waiting on the sidelines until a military or political solution is reached. Where mass crimes are being committed, the law must take action through the ICC. This position was evident in the case of Darfur. Though the violence in Sudan was ongoing, human rights NGOs pressed the ICC prosecutor to take action. He did so by obtaining a referral from the UN Security Council and issuing arrest warrants, first for Sudan’s interior minister, Ahmed Haroun, and then for its standing president, Omar al-Bashir. At the press conference held to announce the OTP’s request for an arrest warrant for Bashir, the chief prosecutor explained his motive: “These people are waiting for our protection.”32

Legal idealists argue that such actions can deter continued violations in the short run because perpetrators will know that the eyes of the ICC are on them and that they will have to answer for their actions in a court of law. Proponents believe that, as the body of successful prosecutions mounts over time, the actions of the court will contribute to the strengthening and global diffusion of norms that, in turn, will contribute to deterrence more broadly. Moreover, this ability to facilitate compliance with international humanitarian law is affected by the degree of legitimacy enjoyed by the courts that adjudicate them.33 Again, the relationship between power and principle looms large. Many legal experts have argued that the principle of equality under the law is the cornerstone of its legitimacy and, subsequently, its compliance pull.34 Among them, Abram Chayes and Anne-Marie Slaughter suggest that equality under the law is the “one essential factor” of ICC legitimacy and that “exemption of any nation—especially the richest and most powerful—from important legal requirements strikes at the foundation notion of equal treatment under the law.”35

Though successful enforcement of these norms of justice is necessary for them to gain strength, in the long run idealists suggest deterrence will be not be achieved primarily through threat of prosecution, but rather through the internalization of these norms.36 Critics may point out that until this norm “tipping point” is realized, ICC involvement in a situation will likely complicate political efforts to establish peace or even a cessation of hostilities.37 The threat of ICC prosecution has shown little effect on curbing the behavior of leaders cast in the court’s spotlight and, in fact, seems more likely to cause them to become even more resolute. In the case of Sudan, for example, President Omar al-Bashir was defiant in the face of the ICC warrant for his arrest, and the African Union’s Peace and Security Council argued that the ICC action was undermining the peace process. When addressing the issue of the timing of the ICC arrest warrant against Ahmed Haroun, the chief prosecutor asked the UN Security Council, “When is a better time to arrest Haroun?”38

Of course, even the most idealistic supporters of the ICC and human rights more generally do not believe that the court can end atrocities and facilitate peace on its own. Neither a purely realist-based approach nor a purely legal idealist-based approach would be the most effective approach to dealing with the problems of conflict atrocities. The challenge facing policymakers is finding the right mix between power and principle. Proponents of the doctrine known as the Responsibility to Protect (R2P) suggest that until norms of international humanitarian law reach the tipping point in which they become broadly internalized throughout international society, state power must be brought to bear in defense of civilian populations caught in the crossfire of conflict. These principles gained widespread acceptance at the 2005 World Summit, where all members of the UN General Assembly made a commitment to the Responsibility to Protect doctrine as detailed in the World Summit Outcome document.39 In addition to committing to protect their own citizens, states accepted the premise that the international community has an obligation to use all appropriate means to protect the innocent from genocide, ethnic cleansing, war crimes, and crimes against humanity. By exacting a commitment to support humanitarian principles, R2P proponents hoped to compel states to utilize their power in support of the doctrine. Although the document stipulated a preference for nonmilitary means of action, including mediation and economic sanctions, the use of force was also sanctioned if peaceful means were inadequate. However, force must be sanctioned by the Security Council under Chapter VII of the UN Charter.

Applying this doctrine and finding the right mix between power and principle is fraught with challenges. Taking a more passive approach, such as economic sanctions, places pressure on actors to comply, yet rarely produces an immediate effect. Doing so risks that mass casualties and grave atrocities will continue to be committed for some time, exacting a profound human toll. As Moreno Ocampo observed, genocidaires require only two things to achieve their goal: global indifference and time.40 Military intervention provides the most direct and immediate means of protecting the innocent. However, even if policymakers are willing to apply military power to cases involving humanitarian interests, other factors raise important questions about utilizing the military option. For powerful states charged with the task of intervention, military engagement carries significant domestic political risks. In addition to likely concerns about bearing the economic burden of military action, mounting casualties invariably result in declining public support. Although liberal democratic states may be more vulnerable to such domestic political costs, illiberal states are not immune to them.41 Providing arms but not soldiers may reduce these risks, but doing so raises other potential problems. For example, in the fall of 2015, the U.S. Central Command acknowledged that a $500 million program to train and equip Syrian rebel forces resulted in a significant amount of these resources passing through the rebels’ hands and into the hands of al-Qaeda.42 Moreover, it suspected that a large number of the fighters trained by U.S. military advisers had changed sides and were now fighting for the Islamic State. Only four or five fighters of a force intended to number some three thousand to five thousand soldiers remained in active battle against ISIS.43 There is also the potential that consistently backing rebel groups in the name of defending the civilian population risks moral hazard. Some scholars have raised the question of whether rebel groups may provoke genocidal retaliation against their own group in order to secure outside military intervention that may tip the balance of power in their political struggle.44 Needless to say, the choice to intervene and how to do so is both weighty and fraught with difficulties.



Lessons from the Syrian Civil War

The situation in Syria provides an excellent example of the difficulty in finding the right balance between principle and power, as well as the potential pitfalls along the way. The roots of the conflict began in March 2011 after Syrian security forces opened fire on pro-democracy protesters in the city of Deraa. The incident triggered mounting protests across the country, and by July, hundreds of thousands of Syrians were taking part. The situation became steadily more violent as antigovernment groups organized and took arms in order to expel security forces from their local areas. Within two years, the UN estimated that some ninety thousand Syrians had perished in the conflict.

American president Barack Obama was under pressure to bring U.S. power to bear onto the mounting crisis in Syria by idealists among his advisory staff. Samantha Power, a member of Obama’s National Security Council staff and a strong proponent of the Responsibility to Protect doctrine, pushed the president to provide arms to the Syrian rebels in their fight against the Assad regime. She was joined by Secretary of State Hillary Clinton in calling for a robust American response to the violence in Syria. Generally speaking, an idealistic approach would involve providing material support for the Syrian rebels to topple the autocratic Assad regime, supporting the arrest and trial of Assad for violations of international humanitarian law, and promoting a Syrian transition to democracy. At the same time, however, former defense secretary Robert Gates frequently cautioned against overextending U.S. power in the Middle East. Reportedly, Gates quipped on more than one occasion during meetings, “Shouldn’t we finish up the two wars we have before we look for another?”45 The realist preference would be to avoid overextension and becoming embroiled in yet another war in the Middle East. Instead of siding strongly toward one approach or the other, Obama preferred to chart what he considered to be a more pragmatic course that navigates the terrain between power and principle:


I am very much the internationalist. And I am also an idealist insofar as I believe that we should be promoting values, like democracy and human rights and norms and values, because not only do they serve our interests the more people adopt values that we share—in the same way that, economically, if people adopt rule of law and property rights and so forth, that is to our advantage—but because it makes the world a better place.… Having said that, I also believe that the world is a tough, complicated, messy, mean place, and full of hardship and tragedy. And in order to advance both our security interests and those ideals and values that we care about, we’ve got to be hardheaded at the same time as we’re bighearted, and pick and choose our spots, and recognize that there are going to be times where the best that we can do is to shine a spotlight on something that’s terrible, but not believe that we can automatically solve it. There are going to be times where our security interests conflict with our concerns about human rights. There are going to be times where we can do something about innocent people being killed, but there are going to be times where we can’t.46



Although taking a more pragmatic course between power and principle makes sense, charting this path effectively is extremely challenging. In the case of Syria, U.S. policy took a very public stance rooted in principled idealism, yet was not fully committed to bringing U.S. power to bear on achieving these aims. Moreover, several missteps were taken in managing the elements of realpolitik essential to securing peace and stability and, subsequently, minimizing human suffering.

The Obama administration and its European allies defined the situation in Syria as a conflict emanating from a pro-democracy movement similar to others that characterized the “Arab Spring.” Thus the stated aims of policy to address the situation emphasized supporting regime change in Syria rather than stability through a brokered peace agreement that would allow Assad to remain in power. Initially wary of making a definitive commitment to regime change given the recent experience in Libya, governments on both sides of the Atlantic publicly stated in August 2011 what some policy analysts now refer to as “the magic words”: Assad must go. On August 18, Secretary of State Hillary Clinton stated, “The transition to democracy in Syria has begun and it’s time for Assad to get out of the way.”47 President Obama echoed this sentiment: “For the sake of the Syrian people, the time has come for President Assad to step aside.”48 These policy pronouncements were coordinated along with those of France, Germany, and the UK who issued similar calls for Assad’s ouster. Many inside the Obama administration believed that Assad’s hold on power was precarious and that he would soon fall without foreign intervention. As Dennis Ross, former Middle East adviser to Obama, put it, “He thought Assad would go the way Mubarak went.”49 Not surprisingly, American efforts to bring about regime change did not apply much power. Instead, policy took the form of targeted economic sanctions.

Unfortunately for Obama and America’s European allies, Assad would not, to quote Dylan Thomas, “go gentle into that good night.”50 At this point, these governments were now bound by their public statements, yet were reluctant to bring significant additional power—particularly military power—to bear on the situation. Obama would later justify American reluctance to use its military power to achieve regime change: “The notion that we could have—in a clean way that didn’t commit U.S. military forces—changed the equation on the ground there was never true.”51 This disjuncture between interests defined in terms of principle and interests defined in terms of power not only locked the United States and its EU partners to their preferred outcome but also complicated any efforts to negotiate a political solution. In short, by taking the position that Assad has to go, the United States and its allies made him less inclined to enter into negotiations. Bruce Jones, vice president of the foreign policy program at the Brookings Institution pointed out, “If you call for Assad to go, you dramatically drive up the obstacles to a political settlement. If you’re not insisting on him leaving, there are more options. If you say Assad must go as the outcome of a settlement, he has the existential need to stop that settlement.”52 Moreover, by not backing up the principled rhetoric, the U.S.-EU policy likely emboldened Assad not to consider negotiations necessary for his political survival. Jones added, the call for Assad’s exit “was a classic case of talking loudly and carrying a small stick.”53

As the Syrian conflict grew in scale, scope, and gravity, the emphasis on interests defined in terms of principle was not only maintained, but expanded. In addition to the issue of regime change and the promotion of democracy in Syria, American and European rhetoric increasingly focused on defense of human rights and promotion of international humanitarian law in Syria. This raised the question of whether the ICC would have a role to play in this process. On the same day that American and EU leaders called for Assad to step down (August 18, 2011), the Office of the United Nations High Commissioner for Human Rights (OHCHR) released a report that defined the Syrian government’s attacks on civilians as crimes against humanity.54 Moreover, the report urged the UN Security Council to refer the situation to the ICC for investigation.55 Although the Obama administration did not immediately frame interests in terms of justice, there was a growing linkage created between U.S. interests in Syria and the possible violations of international humanitarian law occurring there. In February 2012, Secretary of State Hillary Clinton declared in a Senate hearing that president Assad “fits the definition of a war criminal.”56 In the summer of 2012, president Obama suggested that continued violations of international humanitarian law would prompt a strong—presumably military—response from the United States. Specifically, Obama stated that the use of chemical or biological weapons by the Assad regime would cross a “redline” and Assad would be held accountable: “We have communicated in no uncertain terms with every player in the region that that’s a redline for us and that there would be enormous consequences if we start seeing movement on the chemical weapons front or the use of chemical weapons.”57 Most interpreted Obama’s ultimatum as a signal of American resolve to use military power should the “redline” be crossed. However, one year later it appeared that the line had been crossed when reports that rockets carrying sarin were fired at the Ghouta suburbs of Damascus. Western powers believed that only the Syrian government could have carried out the attack. Yet, no military reprisal was forthcoming from the United States in the aftermath of the attack. Instead, a U.S.-Russian proposal to force the Syrian government to relinquish and destroy its chemical weapons stockpile was passed through the UN Security Council.58 Under the agreement, Syria had until mid-2014 to destroy its chemical weapons stockpile. Airstrikes were eventually initiated by a U.S.-led coalition in September 2014, but Syrian government forces were not the targets. Rather, the airstrikes were used against ISIS targets, one of the groups seeking to overthrow the Assad government.

So what effect did the articulation of interests defined in terms human rights and justice have? It certainly had little deterrent effect: reports of atrocities continued to mount following Hillary Clinton’s 2012 statement that Assad “fit the description of a war criminal” and President Obama drew his redline regarding the use of chemical weapons. Moreover, even after the August 2013 attack, numerous reports surfaced that chlorine gas was being used in combat. There were, however, political effects stemming from the legal rhetoric. Just as declaring “Assad must go” most certainly decreased president Assad’s motivation to engage in negotiations to find a political resolution to the civil war, declaring him to be a war criminal likely contributed to a reluctance to negotiate a political settlement that would remove him from power. At this point, the war not only involved political survival for the Assad regime, but potential prosecution for Bashar al-Assad himself. In fact, Secretary of State Hillary Clinton acknowledged as much in her February 2012 Senate testimony. During her testimony, Clinton noted that labeling Assad a war criminal would likely make it more difficult to get Assad to step down and thus would reduce the chances of finding a political resolution to ending the violence in Syria.59 On the other side of a potential bargaining table, labeling President Assad a war criminal no doubt made it more difficult for American and European leaders to soften their insistence that “Assad must go.” How could liberal democratic states accept a peace agreement that would allow a war criminal to remain in power?

This insistence that any negotiated settlement must be premised on Assad’s removal from power complicated efforts to find a political solution. With no flexibility on this point, the United States was unable to take the lead in promoting a negotiated settlement. Instead, Russia was one of the early proponents of a political solution, hoping that a political compromise might succeed in forwarding two realist-grounded interests: restoring stability in Syria and supporting the continuation of the existing Syrian government with which it was allied. In January 2012, the Russian foreign ministry offered to host “informal talks” between the Syrian government and opposition groups. The next month, the Russian ambassador to the United Nations, Vitaly Churkin, offered a three-point plan that reportedly included a willingness to “find an elegant way for Assad to step aside.”60 Presumably, an “elegant way” meant that Assad’s exit would not be immediate and that the existing government would not be subject to regime change after Assad’s eventual departure. However, as one European diplomat remarked, “At the time, the West was fixated on Assad leaving.”61

The inability of the world’s major powers to find common political ground on Syria resulted in a number of failed attempts at reaching a political solution to the violence. The failure to secure peace between 2012 and 2016 has produced heartbreaking effects: nearly one-half million Syrians have been killed as a direct result of the war, and the conflict has created nearly 5 million refugees and more than 6.6 million internally displaced people (IDPs).62 The large flow of refugees seeking protection has created subsequent crises in the EU and the Mediterranean region. In the face of these striking numbers, on December 18, 2015, Secretary of State John Kerry announced a profound shift in U.S. policy: the United States was abandoning its demand that Assad step down as a precondition for a peace agreement. Kerry explained, “We began to really come to the reality that this demand was in fact prolonging the war, creating greater agony and suffering, and not getting us anywhere in a stalemate.”63 It is not clear as of this writing whether the change in the U.S. position will facilitate a return to peace and stability in Syria. However, having the United States and Russia on the same page will no doubt be integral to the peace process.

So what lessons does the Syrian civil war have when considering the relationship between power and principle and the role of international justice? Most obviously, Syria makes clear how difficult finding the right mix between power and principle can be. Moreover, there is no one clearly superior option. However, the difficulties the United States and its European allies have encountered in crafting an effective response does provide important lessons for the future. Probably most important lesson is to make sure that action matches rhetoric. In the U.S. case, strong public pronouncements of “redlines” and that “Assad must go” was not followed with equally strong state action. Policy not only resulted in a loss of American credibility but also likely emboldened Assad and his Russian and Iranian allies and made them less willing to make significant concessions toward a negotiated peace settlement. The experience with the Syrian situation has given reason for pause among those who strongly pressed for strong idealistic public pronouncements in the war’s early stages. Among them, Anne-Marie Slaughter, Hillary Clinton’s director of policy and planning at the State Department, remarked, “In some ways, those of us who want to see more action will often take whatever we can get. So if we’re not willing to do more, at least we can make a statement to let people know you’re with them. Now many of us think if that’s all you can do, maybe you’re better off not speaking. If we’re going to get people’s hopes up when we’re not willing to do more, we need to be honest about that and maybe it’s better to remain silent.”64

Idealists may argue that the central lesson is that liberal states simply need to be true to their principles. However, policymakers face real and potentially significant domestic political costs. Until those potential political costs can be reduced, it would be naïve to presume that policymakers would not take them seriously into account. Thus, policymakers find themselves seeking to find that balance between interests defined in terms of principle and interests defined in terms of power. As President Obama put it, “If it is possible to do good at a bearable cost, to save lives, we will do it.”65 The key determinant, of course, is what costs are considered “bearable.” Ultimately, it is paramount that policymakers define these parameters at the outset and design policy and resultant public statements so that they are consistent with this calculus.

Another key lesson from the Syrian situation is that great-power cooperation, particularly among the permanent members of the UN Security Council, is essential. Achieving the cooperation necessary requires a deft hand in navigating the realpolitik involved in great power relations. Although the failure to more actively seek a political settlement early in the conflict may be attributed to the United States’ miscalculation of Assad’s ability to remain in power, it was certainly a missed opportunity with profound implications. Russia’s early gestures at seeking a political compromise were largely seen as a thinly veiled attempt to keep their ally Assad in power. Moreover, the idea of granting Russian president Vladimir Putin a leading role as peacemaker was never warmly received in Washington or Europe. This sentiment certainly grew with Western concerns over Russia’s actions in Crimea and Eastern Ukraine, as well as accusations regarding Russsia’s role in the downing of Malaysian Flight 17.66 Before U.S. credibility regarding potential intervention in Syria was weakened by its failure to back up its idealistic rhetoric, the Russians appeared keenly interested in finding a political solution. Granting the Russians a leading role in securing a negotiated peace held considerable promise because it offered strong incentives to the Russians to make sure that the process was successful. Putin has made it clear that he wants Russia to be considered a major player in international politics in the wake of its “humiliation” at the end of the Cold War.67 Facilitating a negotiated peace would not only have given Putin what he wanted, but would have made Russia a stakeholder in the outcome. Failure of the Syrian government to negotiate in good faith and comply with commitments made under a peace settlement would reflect badly on Putin and the Russians. It would seem that the early stages of the Syrian conflict represented a unique opportunity to lock Russian interests into achieving and enforcing the peace. Unfortunately, once it became more confident that Western powers were reluctant to become militarily engaged in Syria, it appears that the Russians recalculated their interests and their policies. Although they remain publicly supportive of finding a political solution, they have steadily extended additional military support to the Assad government.

Efforts to refer the Syrian situation to the ICC through the UN Security Council certainly did not facilitate Russian cooperation in stopping the conflict. In fact, it is more likely that the gesture further antagonized the Russians who had early on insisted that the ICC had no role to play in Syria until peace was achieved. The effort to secure a Security Council referral took place in May 2014 when a proposal was forwarded by France with the support of sixty-five countries. Russia had clearly signaled its intent to veto any such proposal well in advance of the vote. Vitaly Churkin, Russia’s ambassador to the UN, suggested that calling for a vote on the proposal was simply a “publicity stunt” and that referring the Syrian situation to the ICC would hamper any efforts to secure a negotiated peace agreement.68 Even though they knew the proposal would not pass because of Russia’s (and China’s) veto, supporters insisted that bringing it up for a vote still had symbolic and moral value.69 After the vote, the Americans and Europeans were quick to publicly express their outrage. British Foreign Secretary William Hague described the veto as “indefensible,” while France’s representative to the Council suggested that the action was “an insult to humanity.”70 U.S. ambassador to the UN, Samantha Power, added, “The Syrian people will not see justice today. They will see crime, but not punishment. The vetoes today have prevented the victims of atrocities from testifying at The Hague.”71

Although the moral value of bringing the proposal up for a vote is debatable, the political results are more clear cut. Putting the proposal up for a vote after Russia had signaled its opposition clearly antagonized the Russians, as did the public comments that followed the vote. The Russians viewed the attempt to gain a Security Council referral as detrimental to the unity among the council’s permanent members that was seen as a necessary condition to achieve a negotiated settlement in Syria. Ambassador Churkin remarked,


It is more difficult to figure out the motives of France which initiated this draft and put it to vote, being fully aware in advance of the fate it will meet. One can hear many complaints about the lack of unity on Syria within the Security Council, among P5. Indeed, when that unity is present we manage to achieve concrete positive results. Among them is undoubtedly the Security Council Resolution 2118 on the destruction of the Syrian chemical stockpile—that program is about to be successfully completed. Another important benchmark was the Security Council Resolution 2139 on humanitarian issues. P5 unity is important. After all, it is for a reason that France has been pushing for P5’s engagement in the political settlement of the crisis, having failed however to advance any positive substantive ideas. Then why deal such a blow to P5 unity at this stage?72



Although idealists may see moral value in speaking justice to power, doing so did little to alleviate the human suffering taking place in Syria. Nor did it facilitate Russian cooperation whose foreign policy is generally based on a realist perspective. Moreover, as was the case with the creation of the ad hoc tribunals, it provided a means through which liberal democratic countries could appear to be making an assertive attempt at dealing with the crisis without incurring the material costs or political risks associated with a more assertive intervention. Syria offers important lessons regarding the need for great-power cooperation, particularly among the five permanent members of the UN Security Council, the role of realpolitik in achieving cooperation, and the need to effectively bring together both power and principle to address human suffering.

In some ways, the principled rhetoric of the ICC’s most ardent supporters echoes the idealism of the interwar period of which E. H. Carr was so critical in his seminal book, The Twenty Years’ Crisis.73 Carr was critical of the growing assumption during that time that human beings could agree on abstract normative principles to guide the behavior of states and that, once these were ensconced in international law, they would influence nations to act with greater justice.74 In contrast to the idealists, Carr argued that ideals could only be effectively pursued if policymakers were sensitive to the distribution of power and to national interests defined in terms of power. More recently, Robert Keohane forwarded a similar stance with regard to institutional design. Among his “ten maxims,” Keohane argues that “institutional designers should make differential concessions to states, deferring more to those states whose participation is essential to make agreements effective.”75 He adds that “we need some system in which the powerful states will find it in their interest to participate.… Institutions should reflect power relations, and they can only operate within the bounded scope of power relations.”76

What exactly does this involve in the context of the ICC? Most importantly, it requires that idealism give way to higher degrees of pragmatism than has been reflected by many of the court’s most ardent supporters. Because international criminal law requires material power to back it up, it is necessary to fit the principles and practice of the law within the hierarchical framework of the existing international order. Just as all states are not equal in the existing international political order, the international legal order pertaining to the atrocities regime should not be too stringent in its adherence to the principle of equality under the law. This is a necessary quid pro quo exchanged for the special responsibilities bestowed on those called on to provide the power necessary to enforce international law.77 David Scheffer made essentially the same argument during the Rome Conference, noting that “the requirements of those few countries that are still in a position to actually do something by way of accomplishing various human objectives simply have got to be accommodated. And you can’t approach this on the model of equality of all states.”78 Without the support of powerful states, particularly those more inclined to take a more central role in applying power in defense of human rights (such as the United States), high-minded principles of justice may be successful only in producing justice for justice’s sake. Some have suggested that the failure to take this view into account during the critical design process may have produced a self-defeating court. For example, Jack Goldsmith writes, “An ICC without U.S. support—and indeed, with probable U.S. opposition—will not only fail to live up to its expectations. It may well do actual harm by discouraging the United States from engaging in various human rights–protecting activities. And this, in turn, may increase rather than decrease the impunity of those who violate human rights.”79

The more idealistic among scholars and practitioners of international law are likely to take exception to calls for sacrificing legal principle in the name of political pragmatism. This was certainly true of the more idealistic members of the Like-Minded Group and members of human rights NGOs participating in the Rome Conference deliberations in 1998. This group already lamented the “unfortunate” design concessions made in the Rome Statute and felt that too much had already been sacrificed at the altar of power politics.80 In contrast to the idealists, pragmatists give priority to the ultimate goals of institutions and seek to find the most effective ways of achieving their desired end results. In the case of international criminal law, pragmatists do not seek to achieve “perfect justice,” but rather a regime that best reduces the probability of future violations that would produce human suffering. Interestingly, as shown in chapter 4, the chief prosecutors of the ICC seem to be more pragmatic about the pursuit of justice than the idealistic international lawyers and activists who were instrumental in the court’s initial design. In practice, the court has shown itself to be sensitive to the interests of powerful states, though stopping well short of being completely beholden to them. In time, this de facto sensitivity to power relationships and political realities may whittle away at U.S. fears of an overzealous court that form the basis of American resistance to joining the ICC. Should the U.S. eventually join the ICC, this, in turn, may promote more cooperation for the court by Russia and China.

So does that mean normative principles are irrelevant? Absolutely not. Considering the relationship between power and principle in the context of international criminal courts calls to question the role of law in international society. Idealists see norms as transformative. In contrast to the idealistic perspective, a pragmatic view of norms regarding individual criminal accountability for violations of international humanitarian law might suggest that their role is not to redefine international order through prosecution and punishment. Rather, they are a vehicle to articulate and practice values. Through the process of adjudication, law and courts refresh these norms for international society and help to further the normative consciousness of its members. Principles ensconced in international courts may become an important element that defines a common identity among the states in the international system. In other words, abiding by these principles not only shapes how actors in the international system self-identify but also create an element of a common social identity among all members of international society that have internalized these norms.

This is a book about the relationship between power and principle—a relationship that creates one of the most crucial dynamics in international politics. E. H. Carr was among those who recognized the significance of this relationship. Carr described the antithesis of utopia (i.e., principle) and reality (i.e., power) as being fundamental to international politics: “Most fundamental of all, the antithesis of utopia and reality is rooted in a different conception of the relationship between politics and ethics. The antithesis between the world of value and the world of nature, already implicit in the dichotomy of purpose and fact, is deeply embedded in the human consciousness and in political thought.”81 Although this dichotomy influences international politics in myriad ways, it is perhaps most profoundly felt in the politics surrounding international criminal courts. As shown in this book, the creation of the ICC does not signal the ultimate triumph of principle over power, nor is it the harbinger of a fundamental reordering of international society. Power politics have influenced all aspects of regime formation and continue to have a substantial impact on the continuing operation of the court. This does not, however, suggest that the continuing presence and influence of power necessarily come at a cost to the promotion of human rights and the alleviation of human suffering. Although principle and power are often presented as opposing forces in international politics, nations need not choose one over the other in responding to the world’s most pressing global challenges. Instead, effective governance involves managing the complex politics that operates between power and principle.82
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